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FIRST SESSION 

March 18, 1920 
10:30 A. M. 

Meeting called to order by President Ogden L. Mills, 
of New York city. 

Mb. Mills : The meeting will please be in order. I desire 
to introduce to the meeting Mayor James K. O'Connor, of 
TJtica. 

Mayor O'CoisrisrER. Members of the conference, I am 
heartily glad to welcome you to the city of Utica, and it is 
a matter of rejoicing that we have secured a favorable day, 
80 far as the sunshine is concerned. We have not had many 
such days in this vicinity, and if you have had a chance 
to look at the streets in the outskirts, you wiU see that they 
fltiU have some snow. Utica has had a real winter. We 
have had some problem in the matter of snow disposal, and a 
great deal of it is still with us. Those of us who were in 
the habit of going down in the old gulf digging up clover 
and passing it off as shamrock did not get to bed rock, because 
the snow was too deep. 

We understand that there are many serious problems in 
the matter of taxation at the present time. In fact, it is 
awakening interest. The average people pay too little atten- 
tion to taxes, or have anything to say about them until it 
comes time to pay them, and then they are much in the 
position of the fellow who is beaten by a jury, — they want 
to cuss at somebody. The trouble has been in days gone by 
that the matter of assessment and taxation was permitted to 
go along in a slipshod and haphazard fashion. It is only 
within a few years past that we have been able to get down 
to a system upon the subject, and a great many districts and 
communities have not really gotten the system part of it 
as yet. Now we trust that you, gentlemen, before you leave, 
will have made a strong impression not only upon this com- 
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12 STATE TAX CONFERENCE 

munity, but the surrounding communities, which read the 
newspapers published in our city, and they will come to 
understand and appreciate that something must be done in 
this line for the benefit of all the people. 

We hare had in this county a conference of the super- 
visors and assessors, with the board of equalization. We 
have brought home to the gentlemen in charge of the duty 
of assessing the fact that they must put a valuation in their 
towns and cities at one hundred per cent. The county board 
of equalization impressed upon them that the towns which 
failed in that re&pect would be saddled with their burdens 
when it came to equalizing, and they would not get any of 
the benefits such as came from the distribution of income 
tax upon the assessed valuation; that they would be held 
down to their assessed valuation and not the equalized valua- 
tion ; so they would be paying taxes on their real valuation, 
while they would lo&e the benefits of their portion of the 
income tax because they had failed to bring the valuation up 
to the standard, and I understand that such is goinc: to be 
the policy of the State Tax Comm.ission when it comes to 
equalizing as between the counties. Xow, if you will bring 
that message home in fair, direct fashion, you will have 
educated this portion of the state up to the real things in 
the matter of assessment and taxation. We have had some 
strange experiences along that line. I am going through 
some myself just now. I am receiving daily from citizens 
complaints about rental. Xew York city is not the only 
place where there are rent profiteers. I had my attention 
called the other day to one place where the owner is draw- 
ing down $2,500 a year rental, — a six-family flat, — and 
when I looked at the asaessment-roll I found the place was 
assessed at six thousand dollars! The general supposition 
among real estate men is that a place is worth ten years^ 
rental, and if so that building is worth $25,000. 

I had my attention called to another one of these cases 
in the southern end of the city, — a brick building, on the 
assessment-roll now for $7,000 and assesserl a few vears ago 
for $6,000 — three or four years ago. There had been 



Digitized by 



Google 



MAYOR S ADDRESS OF WELCOME 



13 



$1,000 raise on that man, and yet lie hdS raised his tenants 
just double! One of the tenants on the upper story was 
paying fourteen dollars a month and now he is paying twenty- 
eight! I want those people assessed at full value, — the 
property's full value and I am going to have it ! If assessors 
do not do their duty, there is a way of getting at them, and 
so long as I remain in the position I now hold, I am going to 
see that they do their duty. The mere fact that someone 
in some town may not wish to go along with the proposition 
has not any weight. If the district attorney does his duty the 
boys in that town will be cared for by the grand jury! It 
is about time for them to understand that they have taken an 
oath of office and that that oath is sacred and that they are 
bound by it and must carry it out and administer the law 
as laid down in the statute books, — and if this state tax 
conference will bring that fact home forcibly, then everybody 
will get a square deal, and that is all smj government is for, — 
broadly speaking, — to give every one a square deal. 

I welcome you, gentlemen, to the city of Utica, and I 
trust that your stay here will be profitable to each and every 
one of you, and that the interchange of views will spread en- 
lightenment upon matters that are not now thoroughly under- 
stood in some sections ; and that when you have left here, you 
will go home with the knowledge that Utica is a good city 
to come to, that you have met some good people and that 
you have enjoyed a good time, and that in your deliberations 
you have learned much, and that every one may render 
better service to his community, because of his presence here. 
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Me. M. J. Walsh 
President^ State Tax Commission 

Me. Mayoe: I have been designated by the committee in 
charge of the arrangements for this conference to say to you 
that we appreciate most sincerely your cordial words of 
welcome and expression of hope for enjoyment on our part 
during our sojourn in the good city of Utica. We are 
thankful indeed for your generous tender of hospitality. 

The fact that some nine years ago the first state-wide 
conference on taxation held in New York State convened 
in this city, and that we are now back with you is evidence, 
I feel, that the men and women who are most actively interest- 
ing themselves in the subject of taxation throughout our 
commonwealth are indeed fond of your thriving municipality. 

I am of course, Mr. Mayor, familiar with the fact that 
until recently your work has been along judicial lines. It 
is gratifying to me to learn this morning that you are now 
devoting so much time to the subject of taxation. It occurs 
to me that there is something about the atmosphere of Utica 
and Oneida county that seems to lend inspiration to men 
of learned minds and great intellect to take up and work 
out the problems of this subject. I have in mind particularly, 
at this moment, the Senator from this district, Hon. Frederick 
M. Davenport, and I want to say that the people of this 
county and of the state of New York owe a great deal to him 
for the great ability, unstinted time, and effective work that 
he is doing along the line of bettering our tax situation. 1 
have in mind, too, the fact that the Governor of this state in 
making his most recent appointment to the State Tax Cora- 
i^ission drew on the city of Utica to furnish the man in the 
person of your former Mayor, now State Tax Commissioner, 
James D. Smith. 

It is gratifying and refreshing to me as President of the 
State Tax Commission, and as one who is necessarily in- 
terested along the lines of which you speak, to listen to your 
remarks concerning the assessment of property at its full 
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and actual value, and of your determination to see that the 
assessors of the city of Utica comply with the statute in that 
respect. In company with my fellow commissioners and 
Deputy Commissioner Eockefeller, during the year 1919 I 
visited thirty counties of the state, joining the others in 
exhortation to the various assessors and supervisors to fix 
assessed values in accordance with the law. To find a mayor 
of a city like Utica pointing out the inequalities which must 
necessarily creep in under a system of undervaluation, and 
asserting that he proposes to compel assessors to live up to 
their oaths of office in this respect is most encouraging. 

I hope that as the Tax Commission makes its visitations 
throughout the state this year we will hear a great deal more 
along that line in other counties, and I believe we will because 
from all parts of the state we are receiving reports which 
confirm this hope. I have only been a member of the State 
Tax Commission for one year but I am quite sure that I 
quickly fell into the spirit that was there prevailing in the 
effort to get assessments on a basis of equality. The com- 
mission in the past has exhorted your county and all counties 
to bring about assessment at full and fair values, to eliminate 
inequalities and discriminations everywhere. With other 
members of the commission I visited your county last year. 
It was the biennial meeting with the tax officials of the 
various tax districts of the county. As in other counties, 
we found the assessors in most cases had followed the rule 
of undervaluation under the misapprehension that low valua- 
tions meant the payment of a smaller amount of state tax. 
They were unfamiliar with the fact that Oneida county was 
penalized to the extent of approximately $49,000,000 by the 
State Equalization Board when equalizing the various 
counties of the state for the purpose of distributing the cost 
of state government upon the various counties. Where under- 
valuation exists inequalities will exist. Fair and full valua- 
tion eliminates inequalities such as you refer to in the case 
of the $25,000 property which was assessed at $6,000. If 
all properties are assessed at their fair and full value it 
necessarily follows that there can be no inequality. 
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We again thank you for your cordial welcome and I 
assure you that during the recesses of the conference we 
hope to take advantage of that welcome and enjoy the sights 
of TJtica. We will note how it has progressed since the time 
of our last visit. We expect of course to see some changes. 
Taxation has many times been referred to as a " dry " sub- 
ject and we are of course accustomed to its dryness. There- 
fore we are prepared to accustom ourselves to any change 
that you may have along the line of dryness and will not let 
that affect us too seriously. I again thank you in behalf of 
the conference. 

Mr. Chaeles J". Tobin: Mr. Chairman, I nominate as 
permanent secretary of this conference Mr. Leo Day Wood- 
worth of New York city. 

Motion put and carried unanimously. 

Chairman Mills : Mr. Tobin will now favor us with his 
paper on the tax legislation of last year. 
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Charles J. Tobin 

Associate Counsel^ Davenport Legislative Comimittee on 

Taxation, 

Vice-President, New York State Tax Association 

At the eighth conference, held in Albany last year, Mr. 
William E. Hannan, state legislative reference librarian, to 
whom this subject was assigned, stated in his preliminary 
remarks, " tax l^slation is enacted each year, first, to 
achieve better administration of the tax system, and second, 
to provide more revenue." 

When the Legislature met in January, 1919, it was found 
that such a program had to be reversed. It was apparent 
that the need for more revenue was imminent, and that it 
must be provided for immediately. The state was short 
about $30,-000,000 and the localities at least $60,000,000 
to meet the ordinary expenses of government and to care 
for war and after-war needs. The state and localities had 
since the previous session lost in one item alone $17,000,000 
from liquor licenses, which had to be made up from new 
sources. 

Very promptly the legislative leaders took up the problem, 
and created a committee to examine into the subject. The 
Honorable Frederick M. Davenport, senator from this (the 
Oneida county) district, was chosen chairman of this joint 
committe, he having previously been selected chairman of 
the Senate Committee on Taxation. In his characteristically 
energetic and businesslike manner the Senator took up the 
task, and in early February the committee was holding pub- 
lic hearings in the large cities. They had the assistance of 
Professors Bullock of Harvard and Seligman of Columbia, 
together with a corps of other experts and counsel to help 
in the deliberations. The State Tax Commission and the 
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18 STATE TAX CONFERENCE 

Mayor's Conference were made parties to the activities of the 
committee. President Walter H. Knapp and Commissioner 
John J. Merrill assisted materially in the work. And Mayor 
William J. Wallin, of Yonkers as chairman of the tax com- 
mittee of the conference, gave generously of his time. The 
information and evidence educed brought forth many plans 
and schemes for increasing the state and local revenues, but 
gradually all such were discarded for a personal income tax 
on all individuals residing or doing business in the state of 
New York. 

The problem of the commuter from adjoining states proved 
troublesome. Many desired to follow the model plan adopted 
by the National Tax Association, but the insistent demand 
from New York city that its army of commuters pay for 
some of the privileges said to be enjoyed, prevailed, and the 
law, as recommended and passed provides that individual 
non-residents doing business in the state, shall be included 
among those taxed. 

There was likewise considerable sentiment in favor of a 
strict business tax on individual residents and non-residents, 
but the expediency of the situation and the necessity for 
revenue caused the committee to recommend for immediate 
consideration one bill. 

There was also recommended a plan for a tax on tangible 
personal property at a low rate, but, because of lack of time, 
same was not pressed. 

The final conclusions of the committee were unanimous — 
something unheard of in legislative tax committees. There 
were no minority reports, the entire comimittee agreeing to 
press the suggested legislation with the single desire and 
wish to make the income tax proposed a law. I could con- 
tinue and speak at some length of the work of the committee, 
but shall content myself with asking you to read the report 
in full when presented to the Legislature on April first next. 

A word of praise is due Senator D'avenport for the excel- 
lent manner in which the work was carried on, and the 
gracious way in which he treated all having to do with the 
committee's work and those coming before it to be heard. 
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The passage of the law was greatly aided by the excellent 
-and exhaustive report of the Mills Committee on income 
taxes generally, and the existence on the statute books of a 
franchise or income tax on business corporations. 

STATE 

Eevenue Laws 

(Income — new article 16 — (Chap. 627.) 

In brief, this law provides for a tax on the net income 
of individuals from all sources, except federal services and 
federal, state and municipal bonds. The rate is 1 per cent, 
on incomes up to $10,000, 2 per cent, on incomes between 
$10,000 and $50,000 and 3 per cent, on all incomes over the 
latter sum. The computation of income follows almost 
exactly that adopted in the federal law, the difference being 
in the interest deduction, where the limitation foUows the 
Massachusetts method, and in the matter of deduction of 
taxes,, no deduction from any income tax being allowed. 
Non-residents' incomes derived from business in this state 
was made taxable, subsequently declared unconstitutional 
l)y the United States Supreme Court in Yale and Towne 
Manufacturing Company v. Travis which decision was over- 
come in granting like exemptions to residents and non- 
residents. The law follows in most respects the recommenda- 
tion of the model tax committee of the National Tax Associa- 
tion, except as to non-residents, which is explained by the 
peculiar location of New York city, which draws largely 
for its business population from New Jersey and Connecticut. 

Business Cobporatiois's (Article 9a.) (Chapter 628). 
Increase the tax on net income of corporations from 3% to 
4% per cent., and extend the act to all business corporations. 
The tax is to be laid on the " entire net income," whjch is 
specifically defined, instead of ^^net income" as returned to 
United States Treasury. 

Inheritance Tax — (Ch.vpter 626). All property of 
residents, wherever located, is made taxable; also shares of 
stock of all domestic corporations, of national banks located 
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in the State, and securities, including mortgages of foreign 
corporations, when represented by real estate located in the 
state, owned by non-residents. In this amendment N'ew 
York has further departed from its original plan of a 
" model " income inheritance law, caused entirely by the 
fact that other states failed to meet the New York method of 
taxation. 

Insurance Companies (Chap. 625). Imposes a tax of 
1 per cent, on the excess gross premiums charged by insurance 
corporations over deductions enumerated. 

Motor Vehicles. The motor vehicle license tax is in- 
creased a<» applied to Xew York city. 

STATE 

Adminstration 

Tax Law — Section 186 (Chap. 548). Requires the 
tax of 3 per cent, upon the amount of dividends declared 
or paid in excess of 4 per cent, by public utility corporations 
to be computed upon the basis of the actual amount of paid 
up capital employed in this state; also states method by 
which the amount of capital employed in this State may be 
ascertained. 

Tax Law — Section 219-j. (Chap. 138). Eestates the 
method by which the comptroller may refund taxes to business 
corporations entitled to credit. 

Administration 

Tax Law — Section 229 (Chap. 444). Increases the 
salary of the transfer tax appraiser of Orange county and the 
clerk in Erie county. 

Assessments 

Tax Law — Section 45c (Chap. 190). Requires the 
special franchise valuations last certified by the commission 
to be inserted in assessment-rolls. 

Tax Law — Section 56 (Chap. 191). Permits the 
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board of supervisors to correct an error made by the assessors 
in copying an assessment from their field books on the 
original roll. If an assessment has been placed on the original 
roll at a valuation less than that appearing upon the field 
book because of a mistake in transcribing or copying the 
same, the board of supervisors, upon application of the board 
of assessors, is required to insert in the assessment-roll of 
the current year an assessment of the property upon a valua- 
tion equal to the difference between the actual valuation made 
by the assessors and the amount at which by such mistake the 
property was placed upon the roll of the preceding or current 
year, and tax the same at the rate imposed upon property in 
such tax district in the year in which the mistake occurred. 

ASSESSMENT-EOLL IN VILLAGES 

Village Law — Sectiois' 104 (Chap. 93). The village 
law has been amended so as to make the law substantially 
the same as it was prior to 1918, with reference to the time 
for the preparation of the assessment-roll. 

The law as now in force requires the assessors of a village 
of the first or second class to prepare an assessment-roll on or 
before the first Tuesday of the third month of the fiscal year. 
These rolls must be prepared in the same manner and form 
as is required by law for the preparation of a town assessment- 
roll. It should be remembered that by the same section pro- 
vision is made for the adoption of the town roll by the trustees, 

TAX MAPS m VILLAGES 

Tax Law — Section 30 (Ohap. 442). The tax law has 
been amended so that villages may now prepare for them- 
selves tax maps, a village being treated as a tax district for 
the purposes of section 30. It is hoped by this amendment 
that many villages will take advantage of the present oppor- 
tunity of preparing complete tax maps. The town also may 
prepare a tax map of that portion of the town located within 
a village, as heretofore. 
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EXPERT APPEAISERS TO ASSIST LOCAL 
ASSESSORS 

There was included in the general appropriation bill aa 
item for the employment of two expert appraisers to be as- 
signed to the local assessment bureau of the State Tax Depart- 
ment. Such appointments have been made by the Tax Com- 
mission, and their services may be had by localities desiring- 
them, without charge. Applications are considered in the 
order received. 

The commission feels that it can be very helpful to local 
assessors with the aid of these experts in placing proper 
valuations upon the property of large property owners requir- 
ing technical knowledge of values. Rural communities will 
be given preference in the assignment of the experts, for the 
reason that the cities, as a rule, employ their own experts. 

THE TOWN BOARD MAT ALSO EMPLOY EXPERTS 
TO AID ASSESSORS 

Town Law — Section 170. At the request of the State 
Tax Commission a new subdivision 9 has been added ta 
section 170 of the town law, permitting the town to employ 
experts or engineers to appraise the value of corporate and 
other property within the town for the purpose of furnish- 
ing evidence to assist the assessors. 

ERIE COUNTY EQUALIZATION ACT 

Chapter 304, Laws 1919. This act is an innovation on 
equalization matters, and should prove to be valuable as a 
precedent. The commissioners, two in number, are appointed 
by the Judges of the Supreme Court residing in Erie county. 
The commission is made bi-partisan and the salaries are fixed 
at $3,000 each. Investigation of all tax districts and exam- 
ination of assessment-rolls once a year is required, and a 
defininte method of equalization is set forth in the statute. 
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ADMINISTEATION 

Tax Law — Subdivision 3 (Chap. 189). Requires the 
collectors of the towns in Suffolk county to pay over the school 
taxes to the county treasurer on or before the 15th day of 
January, and at the end of every 15-day period thereafter. 
The county treasurer is required to pay such sums forthwith 
to the treasurers of the school districts. 

Tax Law — Section 106-a (Chap. 445). Gives a town or 
city upon which taxes have been levied to satisfy certain 
unpaid taxes a claim for such taxes against the school district 
which has had the benefit of such taxes. A levy may be com- 
pelled by mandamus. 

Tax Law— Section 152 (152-a, 152-b) (new) (Chap. 
443.) Redemption from the sale of real property in Suf- 
folk county may be made within three years after the last 
day of sale. Notice of redemption is to be published by the 
county treasurer at least three months before the expiration of 
the three-year period. Provisions of the tax law relative to 
the redemption of property shall, with respect to Suffolk 
county, be construed as referring to such three-year period 
of redemption. 

Officials 

Tax Law — Section 91 (Chap. 55). The county treas- 
urer is permitted to borrow sufficient money upon the credit 
of the county to pay the state tax of any city as well as 
town and charge the same against such city or town. 

Tax Law — Section 177-a (Chap. 200). Permits 
debtor taxing district — where the Tax Commission in its 
equalization appeal order requires money to be paid by one 
taxing district to another — to pay such money in the same 
manner as in the case of a judgment against the taxing 
district. 

Chairman Mills : Any questions or discussion ? If not, 
r will recognize Mr. W. P. Capes, Secretary of the New 
York Conference of Mayors, who will address us on the suh- 
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ject of ^^ Problem of Local Expenditures." Mr. Capes, 
gentlemen. 

Mb. Capes: This is such a comprehensive subject that 
if any one were to attempt to explain it in detail it would 
take considerable time. I have therefore taken the liberty 
of condensing it in a short paper. 
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PEOBLEM OF LOCAL EXPEXDITURES 

By WixuAM P. Capes 

Secretary, Xew YorJc State Conference of Mayors and Other 
City Officials, Before New York State Tax Association, 
Utica, March 18, 1920 

Losses of revenue, abnormal economic conditions, social and 
political changes and tax limitations have combined within 
the last few years to make the problem of financing our 
municipal activities a serious one. Curtailment of inctwne 
has made necessary the development of new sources of rev- 
enue, abnormal and changed economic social and political 
conditions have increased city expenditures, and tax limi- 
tations have fwoed either deficit financing or a curtailment 
of activities. 

Municipal service a few years ago was limited only by the 
ambition and capacity of the city administration. It is now 
dependent upon the ability of the administration in most of 
our cities to increase the value of the tax dollar. The officials 
are no longer asking how much more conununity service shall 
we render ? The query now is, how much can we render for 
the funds available ? 

When the state last year enacted the income tax law 
and increased the corporation franchise tax the cities believed 
that the revenue from these two sources would be sufficient 
to oflFset the loss of revenue from the excise tax and to meet 
the normal and extraordinary increases in the cost of city 
government. Some pessimistic citizens thought that the 
cities would have more revenue as a result than they actually 
needed. They pictured the city administrations reveling in 
opulence. Their apprehension brought forth a somewhat 
formidable demand for some kind of a check on the expendi- 
tures of municipalities. A year of experience, however, has 
dissipated the illusions of these alarmists. 

[25] 
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Based upon the best estimates obtainable at the present 
time the revenue which the cities will receive from the 
state income tax will not be sufficient to offset their losses of 
revenue from the excise tax. When all of the returns are in, 
however, it may be found that the estimates of the cities 
have been too conservative. They are hoping that this will 
be so. But even though the estimates do prove to be too 
low, the tax rates for this year will not be affected. The 
revenue from the corporation franchise tax will be consider- 
ably more this year than it was in 1919, but tax experts 
anticipate a falling off next year. The cities, therefore, can 
figure with safety that their income from sources other than 
the direct real estate tax will, be sufficient this year, at least, 
to offset the losses and the increased expenditures which they 
were able to anticipate at the time they were petitioning the 
state for relief. But calculations they made then as to 
increased expenditures resulting from abnormal economic 
conditions, experience has proved, were too conservative. 
This is partly due to the large increases in appropriations for 
education which the cities did not and could not anticipate 
at the time they were making their estimates for the 
Legislature. 

Although the cost of government has been growing very 
rapidly within the last two years, it has not kept pace with 
the increased cost of living. It is still many laps behind. 
The belief is general, however, that the climax has not yet 
been reached, and that further increases are inevitable. 

An analysis of municipal expenditures for the last five 
years shows that the increase in the cost of education is the 
chief cause for the increase in our local taxes. During the 
last three years appropriations for education have increased 
approximately 70 per cent in New York city. In Buffalo 
the cost of education has increased 122 per cent since 1915 ; 
in Kochester, 111 per cent; in Plattsburgh, 100 per cent; in 
Syracuse, 80 per cent; in Yonkers, 88 per cent; in Albany, 
60 per cent, and in Schenectady 88 per cent. During this 
same period the Yonkers city budget increased only 3 per 
cent and Albany only 42 per cent. In Binghampton last 
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year the appropriation for education was 33 per cent of the 
total budget; this year is is 41 per cent. These are not the 
worst examples, they are typical. 

Increases in salaries and wages of low-paid employees, 
such as policemen, firemen and skilled and unskilled labor, 
made necessary by the high cost of living, have resulted in 
large increases in the tax levy. The pay of these larger 
groups of city employees has been raised several times within 
the last four years. And now administrations are forced to 
recognize the needs of the general employees of the city. 
The city today must compete with the demand for help in 
commercial and industrial lines. This is so great that unless 
the pay is fixed at a rate which is fair under the existing 
plane of high prices, the city is liable to lose, and in many 
instances is losing the services of men and women whose 
experience especially fits them for efficient public service. 
Then, too, the demand by the public for more and better 
service is making it necessary for cities to engage only full 
time and expert officials and employees. We can no longer 
pay for public service with honor alone. The struggle for a 
livelihood is too keen. The experience which public service 
now requires and the demands on the time of persons who 
accept public office have become too great. 

Public demands for better and more public service and for 
governmental refinements are also having their effect on city 
expenditures. The people are requiring more and better 
paved streets, fire, police and health protection, street clean- 
ing, etc. Various groups of public spirited citizens are con- 
stantly advocating and urging city administrations to provide 
parks, playgrounds, Americanization work, public nursing, 
various kinds of health clinics, hospitals, educational facili- 
ties and other community service. The city is today doing 
all kinds of things which a few years ago were either done 
by individuals or not at all. With the cities, the same as with 
individuals, the luxuries of today become the necessities of 
tomorrow. 

The changing value of a dollar is another factor influenc- 
ing the cost of government. Cities, like individuals, are 
compelled to pay high prices for material, food and shelter. 
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Until these prices decline municipal appropriations will con- 
tinue to increase to meet the new cost level. 

New factors and changing oonditi<His in our urban life 
are having a more potent and subtle effect on local expendi- 
tures than many realize. 

I venture the belief that a very small percentage of tax- 
payers as yet appreciate how and in what degree the auto- 
mobile, woman's suffrage, prohibition and shorter working 
hours are influencing the city tax rates. 

The automobile is spreading our urban population over a 
larger area than heretofore. It is taking many families from 
the thiddy settled portions of our cities to the outskirts. 
The person making this change takes with him the same 
standards of living that he enjoyed in the central part of the 
conununity. He immediately wants paved streets, sewers, 
water, lighting, and all the other ordinary and normal city 
improvements and conveniences. The city, therefore, must 
pay not only a part of the whole of the initial cost of these 
improvements, but also provide appropriations to meet the 
increased cost of street cleaning and lighting, pavements, 
water and sewer maintenance, and police and fire protection. 

The automobile truck is increasing the cost of the construc- 
tion and maintenance of our pavements. Until recently a 
four- or six-inch base was sufficient for our streets. Cities 
are now being forced to provide an eight, ten and twelve inch 
pavement base. 

The tremendous increase of the use of the motor vehicle 
for both pleasure and business has brought with it the prob- 
lems of traffic regulation, parking facilities and the detection 
and punishment of automobiles thieves. The need for regu- 
lating traffic and the activities of automobile thieves have 
so increased the work of our police departments as to make 
necessary a continuance of police protection and regulation 
which experience has proved could otherwise be dispensed 
with under prohibition. It is the general belief of those 
who are studying the problem that eventually parking facili- 
ties will become a large public expense. 

One other cause for increased public expenditures for 
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which the automobile must be held responsible, cannot be 
overlooked. The tendency during the last year or two has 
been to regard the automobile as an all-the-year-around 
necessity. As a result, all cities must make plans to keep 
at least their main thoroughfares of traffic clear of snow. In 
some years this will be a very costly public service. 

ISTot only has woman's suffrage greatly increased the cost 
of elections but it is already beginning to have the same influ- 
ence in city government in this state as it has been responsible 
for in states which gave women the vote before New York 
did. In many of our municiplities there has been a great 
impetus of welfare work, and all administrations are feeling 
the pressure of the women's agitation for increased health 
work, more sanitation, better care of the poor and sick, 
impl'oved and increased hospital facilities, child hygiene and 
other welfare activities. 

The direct effect of prohibition was to shift a portion of 
the cost of government from those who helped to pay the 
excise tax, to all taxpayers. The state has already provided 
for that change. Prohibition, however, is affecting municipal 
expenditures in indirect ways. The city eventually in one 
way or another, will have to help provide a substitute for 
the saloon. We are already beginning to realize the need for 
this. Prohibition is raising the standard of living. This 
in turn is changing the attitude of the people toward govern- 
ment. They are insisting that the standard of municipal 
service keep pace with their standard of living. This, coupled 
with the women's influence in government and the desires of 
those public-spirited citizens who served voluntarily in war 
activities to continue their service in other channels, has 
greatly increased the demand, not only for new governmental 
functicms, but higher standards of community service. The 
inevitable result will be increased expenditures. 

The tendency to decrease the hours of labor is affecting 
public expenditures in two ways. It is increasing the cost 
of fire protection by forcing the establishment of two-platoon 
system. It is also making necessary new and increased recre- 
ational facilities, at least a part of which will have to be 



Digitized by 



Google 



30 STATE TAX CONFERENCE 

supplied by the city. As the hours of labor become fewer 
the time for recreation grows longer. This will necessarily 
increase the community need for public parks, golf courses, 
tennis courts, band concerts and other recreational facilities 
and amusements. 

As soon as public expenditures begin to grow, many per- 
sons, without considering the causes or the increased service 
which the public receives, begin to ask, how can taxes be 
reduced? Three plans have been suggested. One is to 
increase efficiency, another to limit the taxing powers of 
cities and the third is to retrench. All remedies have been 
and are still being tried. But expenditures are still going up. 

Experience has proved that tax limitations not only do 
not limit, but that they actually increase the cost of govern- 
ment. Of the 59 cities in this state, the taxing power of 34 
are limited by charter and five by the state constitution. 
It is expected that two more will come under the constitu- 
tional limitation when the results of the federal census are 
announced. All of these cities are either up to their limit 
or very close to them and some will have exceeded their 
powers before the end of the year. Deficiency bonds, will, 
therefore, have to be issued, and the taxpayers will pay the 
extra interest charges. New York city is within $50,000,000 
of its constitutional limit ; Kochester, $1.31 ; Syracuse, $4.78, 
and Albany, $14,412. Buffalo has already had to issue 
deficiency bonds. Little Falls, Middletown, Port Jervis, 
Watertown, Geneva, Canandaigua, Hornell, Amsterdam, 
Oneonta, Oswego and most of the other thirdrclass cities are 
now raising by tax all that their charters will permit and as 
much more as the taxpayers will approve or is needed. 

The substitution of efficient methods of administering pub- 
lic affairs for incompetency in public office is proceeding 
rapidly. None of our political subdivisions is receiving the 
serious attention of so many experts and students of govern- 
ment that the city is. There is still, however, an abundance 
of opportunities for improvements. The working machinery 
of government in many of our cities needs reorganization. 
Methods of purchasing can be improved. Collection of taxes- 
can be made more efficient and much interest money can be 
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saved by advancing tax collection periods. The interest 
which most cities receive on their bank deposits is inade- 
quate. Departments and bureaus of assessment can be reor- 
ganized with good results. Bonding practices can be 
improved. These are a few of the ways jn which we can 
increase efficiency and effect economy. But for every dollar 
a city administration saves as a result of efficiency or by 
economizing, there is a public or group demand for some new 
or increased city activity, the cost of which not only offsets 
the money saved but actually increases the total annual 
expenditure. The result is that efficiency and economy efforts 
do not get the recognition they deserve. We still place too 
much emphasis on the cost of government and too little on 
its benefits. The efficiency or inefficiency of a city adminis- 
tration should be judged on the 'basis of service and not on 
cost. 

With all of these factors working overtime to increase local 
governmental expenditures, the responsibility of the public 
official is tremendous, and it will remain so far some time 
to come, unless the people can be made to appreciate how 
much they are responsible for their own tax burdens. The 
demand for governmental refinements should be held in abey- 
ance until cities have had an opportunity to perfect that which 
they have under way, and until this period of tremendously 
increased tax burden has passed. Economic conditions have 
necessitated placing actual needs above desires in our private 
affairs ; we as taxpayers and officials must do the same in our 
public affairs. 

Chairman Mills : Is there discussion ? 

Mr. Alfred E. Holcomb (New York) : I want to ask 
a question as to a tax limitation that will allow towns to 
increase. 

Mr. Capes: Let me illustrate by the experience of the 
city of Fulton: The tax limitation of that city does not 
include debt service. No, tax limitation could not very well 
include debt service. The city of Fulton last year was up to 
its limit. It needed money for other necessary expenditures. 
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It went out and borrowed it. The people of the city had to 
pay about a thousand dollars in interest on that borrowed 
money. The next year the amount the city had borrowed 
went into the debt service, which was not included in the 
tax limitation of the city; therefore, there was no limit on 
the expenditure, but the taxpayer had to pay the thousand 
dollars of interest. The same thing is being done in the city 
of Buffalo today. The administration does not pay any atten- 
tion to the 2 per cent tax limitation. It makes up the budget 
for the amount of money needed, and when it gets through 
it determines how much the total amount is over the 2 per 
cent constitutional limitation, and then, when necessary, 
issues deficiency bonds for any amount needed in excess of 
the limitation. This is the experience of all the cities in the 
state of Ohio, where they have an even more stringent limi- 
tation than we have in 'New York State. In Cleveland they 
have had to issue a million dollars in deficiency bonds to 
pay ordinary salaries in the past year. The taxpayers have 
to pay interest on that money. 

Mr. Holcomb : That seems to imply that it is an ineffec- 
tive limitation law. 

Mr. Albert Handy (New York) : Mr. Capes has stated 
that the cost of government has not increased in proportion 
to the cost of living. According to United States statistics 
the cost of living has increased since 1913 102 per cent. In 
the case of municipalities, apparently, it has not increased 
very much. But from a few figures which I have compiled, 
the cost of the government of the United States seems to have 
increased about 800 per cent since 1913, and the cost of state 
government seems to have increased about 233% per cent 
since 1910. Perhaps Mr. Capes has some other figures which 
will explain that^ 

Mb. Capes : I confined my remarks exclusively to munic- 
ipal expenditures. That was the subject of my paper, and 
I did not go into anything else. 

Me. J. F. ZoLLEfi (Schenectady) : In regard to the limi- 
tation rule Mr. Capes spoke of, I think that is a very impor- 
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tant thing, and I always agree with Mr. Capes that a tax 
limitation law does not bring down expenditures. Now, of 
course if you had a limitation on rate and also had a limita- 
tion suflScient on the amount of money you could borrow, 
there would be power for an ironclad limitation; but you 
have not had that, and I assume that you could not get that ; 
but I had thought that about the only thing that effectively 
reduces expenditures, or has the tendency to reduce expendi- 
tures, is a high tax rate. So long as you say it is 2 per cent 
and not any higher, they are going to say " we can afford a 
higher rate"; then they vote for expenditures or resort to 
borrowing. But if the rate is high, people will take notice 
of a high tax rate, rather than assessment or anything else. 
People do not always appreciate that high valuation and 
low tax rate is the same thing as high tax rate and low valua- 
tion. I do not want to get into a discussion about the values 
of property at less than 100 per cent, but the high tax rate 
is about the only thing that everybody understands. So I 
do think there has been in the past some virtue in high tax 
rates. People sit up and take notice that their " rate is so 
much and so much," and say, " we have got to do something, 
or we cannot get any other business to come here," so I have 
found that limitation of a tax rate results in expending of 
more money. I think this is a very important thing, and as 
I am not competent to talk about it as well as some people 
who have had actual experience in getting the money, I would 
like to hear that thing brought out by a number of people 
who have had actual experience. 

Mb. Capes: The bonding power of all cities is limited 
by the constitution at 10 per cent of the assessed valuation. 

Mb.. Zolleb : But they are still borrowing. 

Mb. Capes: Only one city in the state has reached its 
bonding limits. 

Mb. Laubence Abnold Tanzeb (N"ew York) : I would 
like to ask Mr. Capes whether, in view of the fact that he 
has stated that the tax limit does not operate to reduce munici- 
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pal expenditures, whether he would advocate repealing all 
tax limitations ? 

Me. Capes : No, Mr. Chairman, I do not think I should, 
because it certainly is a good argument when a group of 
public-spirited citizens come along and demand some govern- 
mental refinement, to tell them that you are already up to 
your, taxing power. I think it is well to leave it on for a 
few years at least, to see how it works out. 

Mb. Tanzeb: I would like to ask whether there is not 
value to the tax limitations in two respects: In the first 
place, the psychological effect, — not only can people making 
a demand for additional expenditures be met with a situation 
where the tax limit is reached or nearly reached, but it is 
also a fact that public officials will hesitate a good deal more 
at inaugurating additional expenditures where they know 
that they are reaching a tax limit and will have to resort to 
borrowing ; and the second consideration is one that was sug- 
gested by Mr. ZoUer's remarks, and that is that the debt 
limit, together with the tax limit, will tend to bring about a 
situation that has not already been reached, where some 
limit must be put, in other words, where cities which have 
exceeded their tax limit get to a point where they see that 
presently they will be unable to borrow further, it will be 
absolutely necessary to call a halt, and I would like to ask 
whether, in Mr. Capes' opinion, it would not in both those 
points of view be wise to retain the present tax limit and debt 
limit. 

Me. Capes : The psychological effect is a two-edged sword. 
It works both ways. We have some cities in this state which 
have a 2 per cent limitation prescribed by their charters and 
in which the city administration insists on raising every 
year the full amount of that 2 per cent. If they did not 
have the 2 per cent limitation, they would raise only so much 
money as they actually need to run their city government. 
This situation was brought out very forcibly by the investi- 
gation of the Davenport Commission. In answer to the 
second proposition, let me call to your attention that this 
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money which the cities borrow in anticipation of taxes for 
next year is not included within the constitutional tax limi- 
tation, so the proposal would not have any effect. 

Mb. Chaeles J. Tobin: In discussing the same subject 
I think the conference might well address itself to the pos- 
sible revenues the cities and other tax districts will receive 
from the so-called business tax under article 9-a of the tax 
law, and the moneys from the income tax law. I am fear- 
ful because of the fluctuating amounts, the cities will bind 
themselves to expenditures they wiU not be able to care 
for every year. It is one of the big problems of local finance. 
Income taxes and business taxes are not going to be the same 
every year, and oftentimes tliey will find the tax districts 
will run behind in their revenues. Whether there could be 
drawn around such revenues certain restrictions as to how 
they should be used, is a problem that now confronts the local 
officials, and should be cared for in some way by — legisla- 
tion, if possible. 

I would like to hear from those present what suggestions 
they have along those lines. The Mayors' Conference, 
through Mr. Capes, has taken up that question, and perhaps 
he can give the conference something on it. 

Mr. Capes: Experience shows that the city ofiicials are 
very conservative in their estimates of revenue. However, 
some have over-estimated. In my judgment, the only remedy 
for that situation is to repeal those provisions of the charters 
and the general laws which provide that cities must include 
in their budgets their estimated revenues for the coming 
year. If the cities were allowed to put into a contingent fund 
all of the revenues that they receive during the year, and 
the balance of that contingent fund at the. end of the year 
should be used to reduce the tax budget for the next year, it 
would be much more effective than the present method ; but 
of course it would be difficult to change to that new system, 
because every city administration is anxious to keep its tax 
rate as low as possible, and the change would necessitate a 
high tax rate for one year, at least. 
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Me. Tobin: What city today, outside of New York, is 
receiving the largest sums from business tax and income 
taxes ? To what extent in money ? Do you know, Mr. Capes ? 

Mb. Capes: We have no estimates on the state income 
tax as yet. Eeports received yesterday from the State Comp- 
troller's office indicate there will not be over $30,000,000, 
but the cities are estimating the returns from the corpora- 
tion tax as the same as last year. According to best reports 
we can get, the revenue from that tax this year will be larger 
than it was last year. They are purposely making these low 
estimates, so as to offset any over-estimate in the state income 
tax. We have no figures on the amoimt they are receiving. 

Mr. Tobin : It seems to be a real problem with the cities, 
as to just how they shall treat with such sources of revenue 
to protect themselves and the holders of real estate from an 
increased tax. If the plan of bringing assessed values to 100 
per cent is carried through, the state will come in time to 
consider that there should be some protection to this money, 
so real estate will not be up against it in some way each year. 

Mr. Tanzer: One measure suggested and adopted in 
other jurisdictions for restricting expenditures, — different 
from an arbitrary tax limit for all purposes or a debt limit, 
is the proposal that the budget shall not in any one year be 
increased more than a certain percentage over and above the 
budget of the preceding year. May I ask Mr. Capes whether 
his committee has considered that question, and what he 
thinks of such a proposal as that ? 

Mr. Capes : We have considered that and thrown it into 
the discard. Until there is some check put on the city in the 
enactment of mandatory legislation, and until there is some 
check put upon the public demand for municipal improve- 
ments, it will stay there. It cannot be done until those two 
checks are put into effect. 

Mayor O'Connor: With reference to Mr. Tanzer's propo- 
sition that only a graded raise be permitted in the budget 
from year to year, I would call his attention to a local con- 
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dition which we now face: In all the cities, or practically 
all the second-class cities and third-class cities, too, — and I 
believe it is so in the city of New York, the additional por- 
tion of the expense is entirely separate and apart from the 
others and very little local control is had over it. We have 
none here whatever. Now, the budget for this year in the city 
of XJtica shows $2,700,000, an increase of $594,000 over 
last year. Of that $594,000, $323,000 and some hundreds 
comes from the board of education, and you have no check 
over that whatever. We are rubber stamps ! They come in 
and file their budget with the board of estimate and common 
council. Now if we were allowed a gross increase of 5 
per cent each year as outlined the city of XJtica could 
only increase its budget $100,000. It is compelled to 
accept what the board of education hands it, $323,000, and, 
therefore, we would have had to reduce all other expenses 
$223,000, if such a proposition was in effect. 

I agree with Mr. Tobin upon the matter of estimated 
revenue. That is something that will appeal to the con- 
sciences of boards of estimate and apportionment in cities, 
and of course if boards of estimate and apportionment and 
the members composing them are not troubled in that par- 
ticular, then a peculiar circumstance arises. In a city that 
I know of, the estimated revenues from excise for last year 
were given as $6,000 supposed receipts. They actually were 
$77,000, and there were some other receipts from other 
sources and more than $100,000 came in in unestimated rev- 
enue, and yet every dollar of it was spent somewhere, — pieced 
out, divided among various departments, and in addition to 
that, when a new administration came in, it had to face bills 
and debts from every department. If you have just your 
credit system of finance, — so much each year on a budget, 
where would that new administration have been ? 

Me. W. Fked Silleck (Brooklyn) : You can tie your- 
selves up in a knot if you want to with statistics and pro- 
posed laws, but the real cause of the expenditures of money 
and the growing tax rate lies with you and me. There is 
no city good enough for us to live in, but we want it better. 
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At the meeting of our board of estimate and apportionment 
of the city of New York, that council chamber is crowded 
every time they meet, and the people are asking them to spend 
money. Our city oflScials are honorable men, they are care- 
ful men, they are good business men, and how they ever 
work through I do not knowl I wouldn't stand the strain 
at any price. But if there is to be any lowering of taxation 
the Legislature cannot effect it; it is powerless. It must 
come from you and me. It must come from the people, and 
if the people are as much interested in the expenditure of 
money, as they are in the spending of money, we shall have 
a lower tax rate. At the present time we now derive prac- 
tically our entire revenue for the state from one kind of 
property. If we can make our taxes more general, then when 
the people go to the front and demand expenditures of the 
money, if they realize that they undoubtedly will pay a part 
of it, it will make a change in the situation. We are all very 
happy, — we are all very glad, and our trouble today is we 
are spending the other felloVs money and we are very 
generous with it. (Laughter.) But when we want to spend 
our ovm money and not increase the cost of government in 
our municipality and in our state, as has been very truly 
and amply stated here this morning, we are making too much 
noise altogether on the amount of money we spend, and we 
say nothing at all about the benefits we receive. We pay 
back more than most of you in the earlier years, when we 
did not have water, gas, sewers and streets. The best streets 
we had in the old days were cobblestones. All these improve- 
ments that we have today benefit everybody. Our railroad 
values have increased. We have all benefited many, many 
times over and above the little money we have paid out in 
taxes, and although my own personal taxes are pretty heavy 
in the year, yet I never found fault with that, — I am glad 
and willing to pay it, because I got full value. I get back 
value. 

When the income tax was before the Legislature I was 
opposed to any limitation whatever. But we couldn't get 
all that bill through the Legislature without the present 
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exemptions, because of you gendemen upstate. New York 
city would have voted for it with no exemption whatever, 
but it was you gentlemen upstate who wanted the $2,000 
exemption for married men and $1,000 for single men, and 
just stop for a minute and think what it will amount to 1 All 
these hindrances and all these reverses that we talk about 
you tried to throw on the shoulders of our representatives in 
the Legislature which is only an attempt at shifting the 
responsibility to someone's else shoulders. 

If we get right down to facts ourselves, we find that it has 
got to come out of you and me and others like us, citizens 
who take an interest in the budget of the city and are as 
anxious and as willing to go and help them in the expendi- 
tures of the money as we are in driving and pushing them to 
spend it. I do not care how good the oflScial is, he pays 
more attention to these elements that come up and want 
money spent. In the city of New York they spend money 
without limit almost, but why do they do it ? Because peo- 
ple want it ! And the larger your city grows the greater will 
be the expenses, the more expensive it will be to carry on the 
business of the city and the more beautiful the city grows. 
And every citizen, every working man, every one that works 
for a wage, benefits just so much more, and we live today in 
a luxury and comfort that was not dreamed of a few years 
ago. Now the whole state has benefited by it, and what we 
have spent we have got back a hundred-fold. Now, we must 
not go on and idle our time away today and tomorrow in 
criticism, saying to the Legislature, " do this," and " do 
that," but get together ourselves and pay this amount. Many 
men in our city departments could go out into the world 
and their remuneration would be many times what they get 
today ; but if they have the public behind them it is a greater 
power than the Legislature, and we would soon get our tax 
rate where we would be satisfied. 

Mr. Holcomb : My original question raised some discus- 
sion on this important phase of tax legislation, and it pro- 
ceeded from the thought in my mind that the tax limitation 
which we have here is an ineffective tax limitation. I take 
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it from Mr. Capes' final statement that he thinks that is 
probably so, but that with all its defects it should still be 
retained. I think we must all agree that there is no eflFective 
limitation through limiting the rate, because it can be over- 
come by merely raising the valuation, and that an eflFective 
limitation must extend to the bond-issuing power, because 
if you have reached your rate limit and can proceed to bor- 
row, you are thereby doing away with your rate limit. But 
I do not yet see why the limit which was suggested by Mr. 
Tanzer and which is in effective operation in perhaps a dozen 
states in this country, is not a really eflFective limitation, 
namely a limitation on the amount of money to be expended. 
It is reaching the situation directly and not indirectly. 
While it has been suggested that a 5 per cent increase be 
stated, that percentage need not necessarily be fixed, it could 
be any percentage, and it could be subject to change by vote 
of the local electors, — that is, it fixes a sign board at least, 
so that before incurring certain expenditures, the people 
shall have time to think and see for themselves whether they 
want to do it or not. 

Now the fact that the state school taxes are in some way 
superimposed does not, to my mind, militate against the 
theory of a limitation. It merely indicates that that is an 
incorrect method of imposing school taxes, and I should say 
we should have an eflFective limitation law and do away with 
the absurdities which may stand in the way. 

Mb. Tanzeb : It might indicate also that any limitations 
should be on those parts of the budget within the control of 
local authorities. 

Mb. Holcomb: It seems to me that we should not dis- 
miss a real limitation law that is now in eflFective operation 
in such states as California, Oregon, New Mexico, Colorado, 
Massachusetts and various other states. In Ohio, it did 
have such an eflFect that it almost put into bankruptcy the 
city of Cleveland, and, therefore, it is an eflFective scheme. 
Of course the details must be changed to meet the needs of a 
particular community, but the limitation on expenditure is 
the only real limitation on taxation. 
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Mb. Capes: My thought is that the plan suggested by 
the last speaker, Mr. Tanzer, would simply increase the cost 
of government. Let me illustrate it Expenditures resulting 
from a law requiring cities now up to their taxing power 
to establish a three-platoon system in the fire department 
would be out of the question. Under Mr. Tanzer's plan we 
would rob the cities of an effective argument against that 
kind of mandatory legislation. The Legislature was deter- 
mined to pass a bill like that last year. It would have 
increased the cost of the fire departments in the cities of this 
state about $6,000,000 a year; but the argument which we 
presented, that the cities of the state were up to their taxing 
]X)wer, and that they could not increase and put into effect 
the provisions of that law until they had increased their 
assessments, which could not be done when the law became 
effective, caused the Legislature to refuse to enact the law. 
The most effective limitation you can have is public sentiment. 

Mb. Tanzeb: Mr. Capes' argument would be unanswer- 
able were it proposed to substitute a limit as to the amoimt 
to be expended for the tax limit ; but it would not have any 
force to my mind, if you kept them both in force. I men- 
tion this as a plan worthy of consideration, and on which I, 
along with others, want enlightenment. 

Chaibman Mills : Is there further discussion ? If not, 
we will hear from Mr. Kingman Nott Robins, of Eochester, 
on " The Sources of Public Eevenue." 

Me. Kobln^s: I acknowledge with appreciation the con- 
fidence of the program committee in assigning to me this 
important subject. I shall of necessity choose one phase of 
it for treatment. For the sake of condensing this, I also have 
taken the liberty of presenting it in a short paper. 
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THE SOUECES OF REVENUE 

By ElNGHAN NOTT BOBINS 

I suppose such a conference as this was never called in 
a time when the problems before it were of more practical 
interest and vital importance than today. The press, public 
debate and private conversation all give evidence, in a world 
of compensations, that even our present fiscal problem has 
compensation in the aroused public consciousness that our 
systems of raising public revenues are, at least, no longer 
of merely academic interest, and may even be one of the most 
urgent concerns of every citizen, to which he must give care- 
ful personal thought and regarding which he must, as a citi- 
zen, make his voice heard. There was never a time like the 
present, not only for working out reforms in both plan and 
method, but also for getting popular support for these 
reforms. 

Of course this public interest, aroused by the burdens, 
inequalities and deficiencies of our present taxing methods, 
brings to the fore all sorts of wild proposals, both new and 
old, as well as sound and constructive ideas. The whole are 
cast into the melting pot of public opinion and no man, in 
self-defense, can afford to shirk his individual responsibility 
to contribute what he can to bringing out of the maelstrom a 
residuum of sound public policy in taxation. 

To accomplish this result, the recognition of sound general 
principles is doubtless of prime importance. The selfish 
efforts of special interests working hand in hand with political 
opportunism, operate continually to obscure these principles 
and to make of our taxation system a patchwork of com- 
promises which is neither just nor efficient. Such conferences 
as these can be of great public service in clearly defining 
these principles and giving them publicity, so that the peo- 
ple in general can judge our tax laws in the light of these 
principles and judge for themselves whether or not the law- 
makers have observed them. 

[42] 
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None of these fundamental general principles is in more 
need of emphasis to-day than the principle of levying taxes 
in accordance with " ability to pay." This principle lies at 
the root of the most important modem methods of taxation, 
especially the graduated income tax. Another principle 
requiring special emphasis is the necessity of widening the 
bases of taxation in order to fairly and effectively distribute 
the tax burden. 

With these principles clearly in view, the fallacy of most 
of the uneconomic and unsocial taxation proposals that are 
being urged must be apparent. Of none of these proposals 
is this more true than of the movement to subsidize various 
enterprises by exempting their borrowings from taxation in 
the hands of the investor. 

The first of these private enterprises to be thus subsidized 
were the groups of farmers borrowing through the federal 
and joint stock land banks. Taking their cue from the 
exemptions accorded public securities, the framers of the 
federal farm loan act, rejecting the proposal in some 
quarters to give direct grants of public credit to the farmers, 
compromised by giving them indirect grants of public monies 
in the form of the sacrifice of taxes on the bonds of the 
land banks. At the time the acts was passed, this subsidy 
was comparatively small. At the present time it is very 
considerable, as illustrated by Ex-Congressman Humphrey's 
famous illustration, which I venture to repeat here for the 
benefit of those who may not have seen it : 

" We wiU take the case of a farmer, an Iowa farmer, 
for in that state the average beneficiary of this govern- 
ment charity owns property worth at least $15,000* 
This farmer has a loan at 6 per cent from some private 
institution. He replaces it by a loan from the federal 
farm loan bank of 5% per cent. He saves $5. The $1,000 
that the farmer receives represents a bond bought by a 
millionaire investor. Being tax free, the entire $50 
interest that the millionaire investor receives on this 
bond he puts in his pocket, instead of giving $33.50 of 
it to the government, as he would do if it came from 
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other securily. In local taxes this $1,000 bond escapes 
at least $5 additional taxes. Here is the net result of 
this government-owned aad operated bank scheme as at 
present run: 

On a $1,000 Loau. 

" Farmer saves $5 00 

Multi-millionaire makes 38 50 

Federal government loses income tax 33 50 

Local government loses various taxes 5 00 

American people pay 38 50 

To give farmer 5 00 

Costs American people 7 70 

To give farmer 1 00 

(These computations were made when the revenue 
law of 1917 was in effect Under the law of 1919 the 
cost would be greater.)" 

In other words, under our present graduated income taxes, 
the exemption from taxation of the borrowings of auy enter- 
prise or group of individuals constitutes not only a heavy 
subsidy at the expense of the public treasury, but is also a 
most expensive and wasteful method of subsidizing. It is 
important to recognize that tax-exemption is not only a 
subsidy, but an indefensible form of subsidy, because of its 
waste. Better far an outright grant of public funds, not 
only for eoonomy^s sake, but in order to avoid the gross 
injustice of enabling those who would otherwise pay the 
heaviest taxes under the graduated income tax, to avoid 
payment of any tax by buying these tax-exempt securities. 

In other words, tax-exemption is not only repugnant to 
our American policy of refusing to grant specid favors to 
special classes or interests among the population; it is also 
subversive of all sound taxation methods, violates directly 
the principle of taxing in accordance with " ability to pay," 
and undermines the very foundations of the income tax, 
acknowledged to be our most enlightened and equitable tax. 

The general defense of tax-exemption has rested its case 
on the public benefit expected to result from the stimulation 
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afforded the enterprise thus subsidized. But this defense, 
in calling for the granting of this subsidy in the public 
interest, fails to take into account the undoubted fact that 
tax-exemption is an indefensibly expensive method of sub- 
sidizing. Their argument has no wieght whatever in the face 
of this fact, whatever the merits of the case for subsidization. 

And yet we have the spectacle of able, sane and supposedly 
public-spirited men urging both state and federal govern- 
ments to subsidize nearly everybody in the country in the 
same manner that the farmer borrowers under the Federal 
farm loan system are subsidized. The exporters want 
tax-exemption in financing export trade; the construction 
industries and certain real estate interests want tax-exemption 
for building loans; self-appointed friends of "the people ^^ 
ask for tax-exempt bonds to finance personal credits; it is 
proposed in some quarters that the shipping industry be 
similarly financed. A bill has been introduced in the New 
York Legislature to exempt from taxation the bonds of our 
late Allies. Again, in urging aid to their respective causes, 
the supporters of the various measures ignore the funda- 
mental weakness in their position, viz., that even granting 
that a subsidy is necessary and in the public interest, there 
can be no defense for a form of subsidy which may cost the 
government seven times the benefit conferred and at the 
same time disproportionately increase the tax burden of all 
concerned. 

Professor Putman has remarked, " One of the strongest 
popular arguments for the exemption of the federal farm 
loan bonds from the income tax is that these bonds are quasi- 
public in character, not unlike state and municipal bonds — 
and very naturally the claim is made that since municipal 
bonds are specifically exempt from the federal income tax, 
the same privilege should be accorded to federal farm loan 
bonds. At the root of the whole tax-exemption evil, there- 
fore, lies the fact that state and municipal bonds are spe- 
cifically exempt from the federal income tax." Professor 
Putman then proceeds to a very interesting argument sup- 
porting the theory that is rapidly gaining supporters, that 
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the decisions of the Supreme Court on which the exemption 
of municipal bonds is based, have been premised on false 
assumptions. Whatever the merits of the argument — and 
let us hope that it is valid and that sooner rather than later, 
future issues of municipal bonds will be taxed — " The fact," 
as the bond-buyer says, " That Congress recognized the uncon- 
stitutionality of a tax on state bonds and, therefore, turned 
down the proposed tax on such bonds, should not discourage 
opponents of tax-exemption as embodied in the federal farm 
loan act, the Calder bill, the proposal of Representative Hill 
or other like measures." 

To quote further from authorities — Professor Sprague, 
in speaking of the vicious precedent of the exemption of the 
federal farm loan bonds and the consequent clamor for other 
exemptions, points out that "With the grant of every such 
favor, the burden of taxation resting upon the narrowing 
area of wealth and income subject to taxation would neces- 
sarily become increasingly heavy. The present income tax 
law is by no means perfect ; some rates are perhaps too low ; 
others are certainly high for a permanent peace time system 
of taxation. But, however defective the income tax law 
may be, a proper remedy is not to be found in further exemp- 
tions from its provisions, a course which would tend to destroy 
the usefulness of this most important method of taxation." 
Professor Sprague then adds, " Legislation subjecting to 
surtax the income from future issues of farm loan bonds 
and of state and municipal bonds would of course encounter 
opposition. Opposition should prove ineffective, since it 
would be unable to present a single valid economic or financial 
objection to the proposal/' 

The truth of the foregoing applies with equal force to the 
policy of exemption by state governments of obligations 
issued by it or under its sponsorship. New York state 
should not exempt from its own income tax, the issues of the 
state government and of municipalities within the state, nor 
should it heed the pleas of special interests to grant the 
subsidy of exemption from state taxes to securities issued 
by the land bank or any other borrowers within the state. 
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Be it said to the credit of some states, notably Ohio, that they 
have seen the light and are taxing their own obligations in 
the hands of holders within the state. This statement is of 
special force in view of present provisions of the New York 
state income tax law, and of agitation in certain quarters 
to exempt income from mortgages within the stale from taxa- 
tion, at least up to a certain amount. Here, again, the pro- 
ponents of this method of stimulating the market for real 
estate mortgages ignore the harmful and costly nature of the 
subsidy they advocate. If subsidy be needed and deserved, 
it would be better to frankly acknowledge it and provide 
enough to pay the additional interest which would put real 
estate mortgages on a par with other taxable investments in 
interest return. Although it is not a material point in the 
argument, one cannot help comparing this extra interest 
burden with the other factors of increased cost in building, 
and in so doing ask the question whether the trouble with the 
building and housing situation is not the uneconomic level 
of material and labor costs compared with obtainable revenue 
from rentals, rather than the scarcity of mortgage money. 
That this is the true diagnosis, is indicated by the recent 
abandonment of the two principal housing projects in 
Rochester, already financed, on the ground of the high cost 
of labor and materials. The mortgage market was in no 
way responsible for this action. Is there any reason why 
the borrower on real estate should not pay the going rate 
for capital, as do the manufacturing, public service and other 
business industries of the country, and if he does, why should 
he not command as good a relative amount of funds for his 
purposes as the already over-burdened capital supply of 
the country can afford, provided his undertaking is economi- 
cally sound? The merits of this argument are, however, 
beside the point, for even if special aid in housing and other 
construction is needed to meet the emergency, tax exemption 
is obviously not the economic means of furnishing it. 

Exemption of securities from income lax, although in 
itself the most glaring example of similar violations of the 
fundamental principles of taxation we have laid down, is 
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important, also, as an example of the viciousness of the whole 
policy of exemptions. The rapidly mounting costs of goverti- 
ment, and the consequent necessity for increasing the public 
revenues from taxation, make it increasingly important to 
closely scrutinize all exemptions from taxation under our 
present tax laws and as soon as may be, eliminate all that are 
not justified by public and economic policy. Only so can 
the ever growing taxation burden be distributed with any 
degree of justice, and be prevented from destroying the 
sources of public revenue. It is, by the way, amazing to 
find certain real estate interests advocating these exemptions 
from the income tax in the face of the fact that they must 
thereby be increasing the tax burden on real estate. 

Briefly summarizing the argument, with especial reference 
to exemptions from taxation under the income tax, we find 
that : 

1. Tax-exemption of public securities is inexpedient, in 
that the loss in taxes is greater than the advantage in "borrow- 
ing rate; and, furthermore, that tax-exemption of quasi-public 
or government sponsored issues is in effect a subsidy to a 
special class in the community, and a subsidy which cost 
the government much more in loss of taxes than the amount 
of saving in interest to the beneficiaries of the government. 

In other words, tax-exemption is inexpedient in govern- 
ment issues, and a costly form of subsidy to quasi-government 
issues. 

2. Tax-exemption, by transferring the tax burden from 
the holders of tax-exempt securities to others in the com- 
munity, violates the principle of taxing in accordance with 
" ability to pay.'' Tax-exemption, therefore, is not only 
inexpedient — it is also unjust and uneconomic. 

3. Tax-exemption, by rendering immune from taxation 
those who would otherwise have to pay the heaviest taxes 
under a graduated income tax, nullifies the working of the 
income tax. Exemption from taxation of the borrowings of 
one class in the community inevitably leads to exemption for 
others, and thus the whole foundation of the taxing system 
is progressively undermined. 
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4. The subsidy of tax-exemption of government and quasi- 
government enterprises puts private enterprise at disad- 
vantage in competition, and tends to destroy individual initia- 
tive, forces reliance on government aid and leads inevitably 
to a degree of state socialism and bureaucratic dominance 
which must react harmfully on the country. 

5. The fact that a 5 per cent tax exempt security will yield 
as much net return to a wealthy capitalist as a business enter- 
prise paying 12 per cent to 17 per cent discourages the 
investment of capital in new enterprise. 

To sum up, the direct and indirect effects of tax-exemption 
are such as will eventually tend to dry up the sources of all 
public revenue, and thus defeat not only the purposes of 
taxation, but the very ends which the advocates of tax- 
exemption profess to seek. It is the reductio ad ahsfwrdvxra 
in taxation policy. 

Chairman Mills: Is there discussion? Any questions? 

Mr. Tanzer: I would like to ask Mr. Robins how he 
would meet the present housing situation, with a view to 
giving relief that seems to be needed at this time ? 

Mr. Eobins: I tried to cover that in the course of the 
paper. That was llustrated in discussing the federal farm 
loan subsidy. The increase in rate of interest on real estate 
mortgages from the present level of 5 or 6 per cent to the 
level of interest on taxable securities, say, 7 per cent, will 
be a maximum increase of perhaps 1 or 2 per cent. I cannot 
believe that comparing that increase with the increase in cost 
of material and labor, that it is a factor of more than fourth 
or fifth importance. In Eochester we have two important 
housing propositions which were going ahead, and they have 
been called off because of cost of labor and material, and 
that is true of private housing propositions. I do not feel 
that the interest item is a material item in the cost, but if 
it were, the city would save money by paying enough in cash 
and save what would otherwise be a loss of seven times in 
taxes, — communities, I mean, as a whole. 
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Mb. Tanzbb: But could the city make such subsidies 
under the constitution ? 

Mr. Eobins : I do not know that they could. I do know 
it is not a wise plan to grant indirect substitutes. 

Mr. Tanzer: Assuming that is the only relief, I should 
like to ask whether or not, in Mr. Robins' opinion, that 
exemption would grant any relief at all ? 

Mr. Eobins : I do not feel that it would. 

Mr. Tobin : I was at the hearing given on the bills before 
the Legislature which would exempt income on mortgages 
up to $40,000, and the advocates of those bills admitted that 
the proposal would not help them at all unless the United 
States government saw fit to remove or give them the same 
exemption as concerns federal taxes. They admitted to the 
members of the committee that such an exemption under the 
plan of the housing committee or renting committee would 
not help them at all. It was so small it was of no effect 
unless they obtained the federal exemption. They were 
anxious to have the New York Legislature go on record, to 
use as a lever for Congress to pass the exempt act. They 
do not expect any benefit under the New York law, and it 
was the opinion of the committee that they only sought it 
to obtain the federal exemption. 

Mr. Tanzer: Do you believe, Mr. Tobin, that if the 
exemption were granted that would give the relief? 

Mr. Tobin : I am entirely opposed to granting this exemp- 
tion. I believe we should go back and change the law, so 
that municipal and state bonds hereafter issued are made 
taxable. That is the best answer. 

Mr. Silleck: Mr. Chairman, the last houses I built 
were erected in 1907. It occurs to me that is the remedy 
to the housing situation at the present time. It would cost 
more than 100 per cent more to build those houses to-day. 
Now there are none of us here to-day but what expect in the 
future, with a limit of five or ten years, to get back to normal 
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times. Therefore, 50 per cent of the cost of the building 
to-day must be amortized within five or ten years, and there 
is not any builder that I know of that can afford to do that. 
Some houses are being built, but they are being sold, and 
the people who are buying them are buying a lemon, pure 
and simple. They have got to pay for it. Now, if you can 
devise some means by which I can build houses and guarantee 
to me that I will not lose my money in five or ten years, I 
will build houses ; but it is not a fair risk, — it is not an honest 
risk, for any man to take, knowing that within five or ten 
years he has got to wipe out five or ten per cent, and his 
income will be lowered in accord therewith. 

People find fault with our financial institutions because 
they will not loan money, or because they will loan only so 
small a percentage of money, and they seem to forget that 
the men who are handling our financial institutions are 
holding that money in trust for others, — for you and for me, 
and that if they commit a breach of their trust, and loan a 
larger percentage than the law specifies, we may send them to 
prison. We had a case in Brooklyn of a man who got into 
a real estate speculation, and he served his time in Sing Sing. 
We put our money in the bank because we presume it is 
safe and will be handled carefully and loaned conservatively. 
We have confidence in the banks because they are required 
not to let it out to be lost. Now, if you will find some way 
by which a man can invest his money in real estate to-day 
and be sure he will have it five or ten years from to-day, 
you will get all the money you want. 

What do we have on every side of us ? We are importuned 
in every possible way you may dream of. The greatest specu- 
lation we have to-day is to take your dollar and put it in the 
bank, where you can get 5 per cent and where it will increase 
50 per cent in five or ten years. Never was there such a 
speculation with such an absolute certainty of profit offered 
to the people. You ask us to put our money in real estate 
and in ten years time have it wiped out, when we can put 
it in the bank and do nothing but draw the interest and save 
the money. Now, you solve that problem and guarantee the 
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building against loss, and you will have all the money you 
want. 

Chaibman Mills : Is there further discussion ? If not, 
as Professor Plehn will not be here until this evening, we 
will stand adjourned. 

Mb. Zolleb: I move that the President announce at the 
next meeting the personnel of the committee on resolutions. 

Motion seconded and carried unanimously. 

Pbesidbnt: I presume that carries with it the further 
provision that all resolutions be referred to such conmiittee. 

Mb. Holcomb: Has a committee on nominations been 
thought of? I make mention of that, and move that such 
a committee be formed for the coming year. 

Meeting adjourned to 2 p. m. 
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Thubsday Aptbbnoon, Mabch 18, 1920, at 2:80 o'olook: 

Announcement of Committees 

Full Value Assessment, by Geoboe M. Sutton 
Discussion 

Co-operation and Standardization in Local Assessments, 
by Lewis K. Eockfelleb 

Discussion 
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SECOND SESSION 
2:80 p. M. 

Called to order by Pbesident Mills. 

Chairman Mills : The following are the members of the 
committees appointed by the chair : 

Committee on nominations: Alfred E. Holcomb, B. D. 
Armstrong, James D. Smith, Mark Graves and Kingman 
Nott Robins. 

Committee on resolutions : Lewis K. Eockefeller, Francis 
N. Whitney, Laurence Arnold Tanzer, W. P. Capes, William 
J. Burke, H. N. Park, Charles E. Van Auken, I. N. Haley, 
Ealph Norton and Franklin W. Judson. 

Chairman Mills: I will ask the first named gentleman 
on each committe to call a meeting of his committee at a place 
and time to be determined later. 

The first speaker of the afternoon is Mr. Wesley H. Maider, 
city attorney of GloversviUe, who will discuss the question of 
equalization. 

Mk. Maideb: Mr. Chairman, ladies and gentlemen, I too 
have prepared my paper in advance. 

[55] 
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EQUALIZATION OF ASSESSMENTS 

Wesley H. Maideb 

City Attorney, Gloversville 

In covering the assignment on' '^ Equalization " I feel dis- 
qualified to discuss this very important matter of local govern- 
ment before a body of experts. Inasmuch, however, as this 
subject has been assigned to me I feel it my duty, for the 
benefit of the various tax districts, to give to you a. short, 
and I trust comprehensive, treatment of the question of 
local equalization. 

Undoubtedly no other subject is more important to-day, 
in the matter of local government, than the question of 
equalization of assessments between the various tax districts 
of the county ; the proper, honest and fair equalization of the 
various assessment-rolls to the true value of the properties 
located in such districts. 

It is a fact that the subject of equalization has been in 
years past, not only a source of political contention, but one 
which has been an exceptionally fruitful source of revenue 
for expert tax attorneys. I presume that, generally speak- 
ing, the cause is principally a lack of a thorough understand- 
ing of the statutes, as well as a comprehensive knowledge 
of the manner in which the various assessors in the various 
tax districts of the county have determined the values of the 
property situated therein. 

We may properly trace the tax district and its assessing 
representative from his appointment to oflSce, his certificate 
of qualification, his field work, the compilation of his 
assessment-rolls, their confirmation and adoption, to the 
presentation of said rolls, to the board of supervisors for 
their work of equalization. The statute contemplates and 
provides for the work of equalization, either by the board 
of supervisors or by a qualified commission duly appointed 
and constituted, as provided by section 51 of the state tax 
law. There may seem to be an inconsistency in the statute 
because the statute first provides by section 38 that the various 
assessors in the several tax districts of the county shall assess 

[66] 



Digitized by 



Google 



EQUALIZATION OF ASSESSMENTS 57 

the property located and situated therein at its true full 
value, yet, the statute on the other hand provides for the 
equalization of the assessment-rolls as above outlined by the 
board of supervisors. The later provision of law may be 
inconsistent with tibie former, and would be unnecessary as 
a matter of fact provided the various assessors in the several 
tax districts had fully complied with the statute as it literally 
reads and obtains. The provision providing for equalization 
is, however, necessary, because, as yet, very few of the tax dis- 
tricts in the state realize that it is not only their duty but the 
best policy, to assess upon a true full value. Thus we find 
in a county possibly one tax district assessed on a 100 per 
cent basis or full value, another at 90 per cent and another 
at 80 per cent and some as low as 25 per cent of the actual 
value of the property situated in th6 district. Thus when 
the various assessment-rolls are presented to the board of 
supervisors for their work on equalization, or to the commis- 
sion duly appointed by them, we find that in nearly every 
county in the state there rests upon the board of supervisors 
or the commission, the important obligation to make an 
equalization sheet, which will truly present the full value of 
property in each tax district in their county. In most 
counties, perhaps all, we will find a number of towns and one 
or two cities, the representatives on the board from the 
municipalities, being a supervisor from each ward, while 
each town is represented by one supervisor. Usually the 
property values in a town are small compared with the prop- 
erty values as a whole in the municipalities, so that the 
burden of taxation for the county and for the state may be 
found to rest principally upon the municipal tax district, 
and with only a representation on the board of one supervisor 
for each ward. 

You usually find that the personnel of the board of super- 
visors will constitute a majority from the towns, or at least 
an equal number, to those representing the municipalities 
within the equalization district. This situation of course 
presents not only a political one, but one which usually works 
to the disadvantage of the municipality or municipalities, 
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because while the representatives from the towns are not only 
anxious to and try as best they can to be fair and to take 
no advantage of the tax district represented by the cities, 
yet, because each represent a county district, having like 
aims and problems, they work together. Thus upon all 
questions of dispute they are inclined to vote in favor of the 
towns rather than in favor of the municipalities, or where 
a question of serious doubt is involved based upon the lack 
of a proper knowledge of the true situation, their forces 
united, are in favor of the towns rather than of the 
municipalities. 

The board of supervisors, as duly constituted at its annual 
meeting, shall eoMumine the assessment-rolls of all of the 
several tax districts of the county for the purpose of ascertain- 
ing whether the valua^tions in one tax district bears a just 
relation to all tax districts in the county. After such exam- 
ination, and I believe an examination does not mean simply 
the examination of the records, but an examination of the 
records and of other data having in mind the true value 
of the property found to be assessed in said records, the 
board may increase or diminish the aggregate valuations of 
real estate in any tax district, but it shall be done by using 
the following equalization rule. Section 50 of the tax law, 
provides that the rule shall be as follows: 

" First, the ratio or percentage which the assessed 
value of the real property in each district bears to its 
full value shall be established by the board upon proper 
inquiry and investigation conducted by it and shall be 
stated in a resolution by the board after such inquiry 
and investigation. Second, from such ratio or percent- 
age values, the board shall then determine the aggregate 
full value of all real property of each tax district by 
dividing the assessed value thereof by the ratio or per- 
centage value as ascertained and fixed for that district. 
Third, the average rate of assessment of the real property 
in the county shall then be determined by dividing the 
aggregate assessed value of the real property in all the 
tax districts by the aggregate full value thereof as 



Digitized by 



Google 



EQUALIZATION OF ASSESSMENTS 59 

ascertained in the manner aforesaid. Fourth, the true 
equalized value for each tax district shall then be deter- 
mined by multiplying the f uU value of such real prop- 
erty in that tax district by the average rate of assessment 
for the county. Fifth, deduct from or add the assessed 
value of the several tax districts the difference between 
the assessed value and the equalized value as so ascer- 
tained so that the amount which the respective tax dis- 
tricts are increased or diminished from the assessed 
value will be shown, and the total assessed value for the 
county, except as provided in subdivision two of this 
section, will not be increased or diminished.^* 

The statute also provides that written or documentary 
evidence on which the percentages for the several tax dis- 
tricts are determined by the board, must be preserved and 
an abstract published with the table of rates in their annual 
report, and said table or percentages delivered to the State 
Tax Commission. Of course the board of supervisors must 
exclude from the tax roll of the several tax districts, any 
parcels of real estate which have been struck down to the 
county at a tax sale, and which have not been, prior to the 
termination of the percentages, redeemed by the owner. 

The importance of the percentage may be readily observed 
when we realize that by section 58 the board of supervisors 
at said annual meeting levies the taxes for the county, includ- 
ing the state tax, upon the valuations as equalized by it, 
This determination or equalization by the board must be 
made on or before the first Monday in December, for on or 
before the second Monday in December the board must trans- 
mit to the State Tax Commission a certificate or return 
of the aggregate assessed and equalized valuation of the real 
and personal estate in each tax district, as the valuation of 
such real estate, as may be collected by such board and the 
amount of tax assessed thereon, for special district, town, 
city, county and state purposes. 

In determining the equalization sheet, which will show 
the proper percentages of assessed valuations in the several 
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tax districts and the true value of property situated therein, 
as above stated, it is the duty of the board of supervisors 
to examine the various assessment-rolls in the various tax 
districts. To examine an assessment-roll simply by looking 
over the various pages to see what John Doe and Richard 
Roe might be assessed for, or to simply examine the assessor 
or assessors who made up such rolls, is not what is meant 
by this statute nor what is contemplated by a true interpre- 
tation thereof. The statute means that the board of super- 
visors shall by a proper and thorough investigation examine 
witnesses, if need be, view the property if necessary, and 
from such examination, tc^ther with the rolls, make deter- 
mination as to what a certain tax district or certain tax dis- 
tricts may have assessed the property in said districts for, 
and on what percentage of true value during the fiscal year 
under determination. 

Undoubtedly, the general rule used by the board of super- 
visors is a rule entirely foreign to the mandatory provisions 
of law, and that rule so often used by the supervisors in deter- 
mining the percentage of assessments is, — that the equaliza- 
tion committee will take the percentages used in the previous 
year and re-adopt them in whole or in part, for the succeed- 
ing year, making such changes, only, which they are com- 
pelled to make in order to have the equalization sheet adopted 
by the board. 

It is unusual for the board of supervisors to make a 
true investigation of the rate used in making up the different 
assessment-rolls of the different tax districts. This probably 
because that to strictly follow the proper method would entail 
upon the board of supervisors an unusual amount of labor 
and some expense. On the other hand, political influence 
interferes with the proper work of boards of supervisors, and 
when such influence obtains you can very seldom, if ever, 
adopt an equalization sheet that is just and proper to all 
tax districts. It may be that in the years which have passed 
political influence has been able to operate more successfully 
then in the recent years, but I am not inclined to believe 
that such conditions in this age of advanced thinking and 
honest business dealings can be used to the advantage of one 
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district and to the disadvantage of another tax district In 
the operation of the rule adopted by the board of supervisors, 
as against the mandatory provisions of the statute no better 
illustration can be given to prove the position that I have 
taken than to give you the figures obtained in the equaliza- 
tion district known as '^ x ", which represents a certain county 
of !N'ew York, without specifically stating the county involved. 
The various tax districts, which I am using are represented 
by certain letters of the alphabet and comprises a county in 
the state with two cities and ten towns, with six supervisors 
from one city, four from another and one each from several 
towns in the county, making the total representation on the 
board of twenty supervisors. 

In 1918 when one of the cities (having six supervisors) 
which city had determined to and did as it thought, assess 
on a 100 per cent basis, appeared before the board of super- 
visors in order to obtain a just and equitable equalization 
based upon the statutory rules and regulations, as herein 
set forth, found the " adopted rule " operated in the manner 
aptly shown by the following table of figures. 

FouB Tabues Prepaeed Before Final Adoption 

Per cent Per cent Per cent Per cent As found 

used on used on used on used on by the 

Ut table 2d table 3d table 4th table State on Appeal 

a 90 90 90 84 60 

b 72 70 70 67 58 

c 70 80 80 76 37 

d 90 90 90 80 72 

e 86 84 84 80 66 

f 65 63 63 60 55 

g 66 63 63 59 52 

h 68 66 66 62 53 

i 90 90 90 87 75 

j 90 88 88 76 55 

k-c 48 47 47 46 45 

1-c 100 100 100 100 97 

The tax district known as **l-c'' above^ was the city in 
the county which had assessed in that year on a 100 per cent 
basis. Immediately upon the convening of the board of 
supervisors and shortly after it had appointed its equaliza- 
tion committee, it presented to the board a written statement 
of the fact that it had assessed on 100 per cent basis and sub- 
mitted verified proof of that fact. The equalization corn- 
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mittee was perfectly willing to give to said tax district 100 
per cent, but immediately prepared an equalization table 
or sheet using the first percentages above specified. I 
assumed, and the supervisors from the 'city representing 
the 100 per cent assessment assumed, that the first percent- 
ages were based upon the percentages used in the previous 
year. To this theory the city objected upon the grounds 
the city had in previous years, as it thought, been discrimi- 
nated against, but now having as it thought assessed on a 
strictly 100 per cent basis or as near that as it was actually 
possible to be, stated to the equalization committee, it would 
not hereafter submit to any percentages heretofore used. 
Then the committee prepared sheet No. 2, with the per- 
centages above specified under percentages No. 2, and to this 
the supervisors from the city having the 100 per cent assess- 
ment strenuously objected. Again the equalization commit- 
tee prepared another table using percentages No. 3, and to 
this also the supervisors of the city objected ; as a result the 
equalization committee prepared sheet No. 4 with the per- 
centages therein specified, and which were adopted against 
the vote of the city having the 100 per cent assessment, and 
with the votes of the supervisors representing the city having 
45 per cent assessment. During all of this work and of the 
negotiations on the part of the various supervisors, the board 
and the committee had before it only the assessment-roUs in 
the various districts, and while urged to make a careful and 
just examination of the assessments in each district, yet the 
board and the equalization committee simply f aOed and neg- 
lected to investigate, and had no actual information other than 
that obtained from the various assessors. The city having 
the 100 per cent assessment-roll immediately appealed to the 
State Tax Commission, and the State Tax Commission, by 
stipulation, made its own investigation and after such investi- 
gation made a determination showing that the properties in 
each of the various tax districts had been assessed at the 
percentage as shown by the last table above set forth. A 
simple analysis of the four first tables and a comparison with 
that which was finally determined to be correct, furnishes a 
subject for thoughtful consideration on the part of you men 
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here, who are interested in a just, fair and equitable assess- 
ment and honest equalization as between the various tax dis- 
tricts of any county. I believe that this board of super- 
visors, who had the duty, the obligation, and the privilege of 
determining the equalization sheet in the county above 
referred to, went at their work honestly, sincerely and with 
the desire to make a just and equitable equalization, as 
between all of the districts. They failed in doing this because 
in the previous years they had not made a just and equitable 
equalization and failed to make one in the year in question, 
because they had not before them for examination the neces- 
sary and proper data on which to properly determine the 
ratio of assessment to the true values. I am fair enough to 
believe that had this board of supervisors been in possession 
of the knowledge which they should have had, they would 
have been willing to and would have adopted a just and 
proper equalization sheet, and undoubtedly the figures found 
by the State Tax Department on appeal would have been the 
figures which they would have obtained. The law is clear 
enough, its powers are broad enough, to enable an equaliza- 
tion conimittee or a board of supervisors of any county to 
do its work, justly and fairly, — but no proper and just 
equalization can be obtained except by examination; unless 
the board will first make a careful, just and honest investiga- 
tion of the assessments in each district and the ratio it bears 
to the true full value, and even, then there will always be 
left in the minds of one of those who represent one tax dis- 
trict as against the other tax district a feeling that the ratio 
obtained is not, even after proper investigation and deter- 
mination, the real one that should have been used. I can 
only reiterate in conclusion a portion of a statement of our 
State Tax Commission, which is so ably constituted, and 
which so fairly and impartially does its work, when it says : 

"No subject coming within the jurisdiction of the 
board of supervisors is of greater importance than the 
subject of equalization of assessments and correction 
of the assessment-rolls of the tax districts, comprising 
the county, and no subject requires more careful and 
conscientious consideration. The practise that some- 
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times prevails of a combination of interest, either 
political or geographical, being made to secure an 
equalization that is unjust, unfair and inequitable, can- 
not be too severely condemned. The result of such 
a so-called equalization in effect takes the property of 
one individual or class of individuals and transfers it 
to another individual or class without the consent of 
the person or persons deprived of it. The practice is 
dishonest and deserves severe condemnation. Duty or 
loyalty to one's constituents does not require disobedience 
of the law nor the perpetuation of fraud or other illegal 
practice and trickery on the part of a public official." 

The law, as you know, requires that all property, not 
exempted specifically by statute, shall be assessed at the 
full value thereof, and while it ought to be assumed that 
every assessor is willing to obey the statute and that any 
under-valuations are truly the result of mistaken judgment ; 
it is nevertheless true that many assessors, for reasons that 
are incomprehensible, sometimes due to outside influence, 
deliberately under-value property within its tax districts, or 
under-value particular pieces of property through favoritism. 
The reason for the assessing of a business property in the 
heart of a growing city, having a mortgage of approximately 
$8,000 against it, and an assessment of only $1,000 cannot 
readily be explained upon the grounds that the assessor has 
made an honest mistake, especially if he has been the assessor 
of that district for many years. It is the duty of the assessor 
to obey the literal interpretation, as well as the intent of the 
statute, and that means that he must assess the property 
within the district on a 100 per cent basis or full value, and 
when he has truly accomplished that which the law makes 
mandatory, the question of equalization is simple. The labor 
of the board of supervisors becomes proforma, and the various 
districts will not only be better satisfied as districts, but each 
person therein owning real estate better satisfied, knowii^ 
that his neighbor has obtained no advantage as against his 
assessment, and each tax district in the county will not only 
receive a just, equal and fair equalization, but it will receive 
from other sources of taxation its just and proper amount 
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as compared with those tax districts, which are now assess- 
ing on 100 per cent basis. If the reason of fairness, honesty 
and justice will not compel and require the assessment of all 
property upon a full value basis as the statute now requires 
to be done, the provisions of the state income tax will cer- 
tainly cause such a result to obtain. The distribution of 
income taxes by the state, to the county and the tax districts 
on the assessed valuation and not the equalized valuation, 
gives to that county or district which assesses on a 100 per 
cent basis a legal advantage over the other counties or dis- 
tricts. The city, which I have referred to in my discussion 
of this subject, has an assessed valuation of ($19,000,000) 
nineteen million, as compared with the total valuations of the 
county of ($29,000,000) twenty-nine million. From the 
moneys to be distributed from the income tax it will receive 
19/2 9 ths thereof when it should morally receive and would 
lejgally receive, if all assessed on 100 per cent, about 19/40th8. 
Assuming that said county will receive from the income tax 
$50,000 to be distributed to the various tax districts, what 
amount would the city assessing on 100 per cent basis receive ? 
It will now receive approximately $33,000 or 19/29ths. If 
all districts assessed on 100 per cent basis it would receive 
about 19/40ths or $24,000. It gains, and the other districts 
will now lose, about $10,000. This same rule will apply 
as to the distribution of such moneys to the various coimties. 

Chairman' Mills : Is there discussion ? I hope that no 
one here will hesitate to express an opinion on these various 
papers because the chief value to be derived from these con- 
ference is a free exchange of views, and one of the chief values 
of the papers is to bring out the thought in certain lines and 
to stimulate discussion. For this reason I hope that the various 
members of the conference will not hesitate to start a dis- 
cussion of the topics id which it is hoped that every one will 
find opportunity to participate. 

Mr. T. L. Greenman was to have read the ©ext paper, and 
as he is not here I will call on Mr. George W. Sutton, city 
assessor of New Roehelle. 
8 
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FULL VALUE ASSESSMENT 
George W. Sutton 
Mr, Chairman and Gentlemen of the Conference: 

The assessment of real property at is full and true value 
is not only required by the tax law, but is moreover in my 
opinion the one logical method whereby any degree at all of 
equality in such assessments may be secured and maintained. 

A percentage basis of underassessment oiFers no advantages 
to the taxpayer at large. On the contrary, it can but foster 
inequalities to his distinct disadvantage, for these when they 
exist, escape notice not only on the part of the public, but 
of the assessors as well, because under it, all sense of pro- 
portion, of comparison is lost. In a maze of figures convey- 
ing to the mind, no impression of real values, it is impossible 
to adequately correct errors, to detect or to prevent inequali- 
ties. In other words, when figures mean just what they 
represent, real comparisons, and hence corrections are readily 
made. When on the other hand, these represent merely per- 
centages — comparison is practically impossible, and hence 
errors and inequalities are inevitable, because so difficult of 
detection and correction. 

A percentage assessment-roll invariably operates in favor 
of the few at the expense of the many, and my experience is 
— and in this respect it has been ample, that from these few 
come the most influential opposition to a full value assess- 
ment, for under it, when field books are in use, and open to 
all taxpayers as they should be, showing every parcel of land 
calculated on the unit of value system, at so much per front 
foot, per square foot or per acre as the case may be and every 
building at so much per square or cubic foot, the opportunity 
to shift any undue proportion of the burden of taxation to 
the shoulders of the many, is so far lessened as to be 
practically negligible. 

Now while the tax law in respect to " full value assess- 
ments," and as sworn to by every assessor when he signs the 

[66] 
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roll, may be said to be " more honored in the breach than 
in observance" and the practice of under assessments, has 
heretofore been sanctioned by custom, approved by influential 
support and condoned by general tacit consent, nevertheless, 
it now seems inevitable, — in these unstable times of uncer- 
tainty and stress, when federal, state, county and local taxes 
are each ever attaining new altitude records, and to avoid 
unknown future perils, that everybody without exception or 
distinction must and shall bear his full share of the burden 
of government. We assessors have no share nor jurisdiction 
in helping to solve many of these problems — but on us alone 
rests the responsibility of equalizing that part of this tax bur- 
den as is expressed by the assessment-roll. My pioneering ex- 
perience in this field tells me unmistakably that the only way 
to solve our part of the problem is to assess at full 100 per 
cent valuations, for in no other way that the tax law per- 
mits, can each and every one have ocular demonstration that 
both he and his neighbors have had a square deal and with- 
out favor and without prejudice. Now, it is not only our 
duty to ourselves as men to obey the tax law and respect 
our oaths, rather than to accept the sanction of an unwritten 
law, but in so doing and thus assessing at full value we at 
the same time will actually act for the benefit and in the 
best interests of the communities we serve, and in the long 
run, the great majority of the taxpayers will appreciate this, 
and vindicate such judgment. In right assessing there is 
neither friendship nor enmity. There are only properties 
to be appraised irrespective of ownership. When these are 
thus appraised and assessed on the unit and factor of value 
system and at 100 per cent — as they necessarily must be, 
and calculations clearly set forth, whereby the results are 
arrived at, it is more difficult for friendship to intrude or 
for enmity to denounce. In this connection I want to say 
that in my humble judgment, the present system in vogue 
in many communities of electing assessors to comparatively 
short terms is entirely wrong. It literally forces them more 
or less within the political arena — whereas politics ought 
to be entirely eliminated during their incumbency. This 
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however is asking too much of humaii nature under present 
elective conditions. For the best interests of all commuiuties 
and of all assessors as well, they should be appointed to oflS^ce, 
and for long terms, and should moreover be adequately paid. 
The prime importance of this office is not generally appreci- 
ated. As a matter of fact, being the source from which flows 
most of all money which comes to the treasury in the various 
localities and furthermore in appraising properties and ad- 
justing differences, acting as they thus do in the capacity 
of judges in equity — the assessor, although not generally so 
credited is one of the most important officials in local govern- 
ment. Furthermore he should no longer be termed assessor, 
but rather commissioner of taxation, and there should be but 
one in each tax district, and he should be appointed to not 
less than a five year term. He should have as many deputies 
as may be necessary — to be appointed by him, and he should 
devote his entire time, except perhaps in the rural districts — 
to the duties of the office. 

Eaise the office to the dignity to which it is justly entitled, 
pay the commissioners commensurate salaries, and they will 
command more respect in the community mind — make more 
efficient officials and will make up better and more business 
like assessment-rolls, which thus in themselves alone will 
more than compensate for any additional expense involved. 

That part of the state income tax law whereby a large 
percentage of the money so raised in each tax district is 
returned to it in direct proportion to the amount of its assess- 
ment-roll seems to me a very wise and far seeing provision. 
It provides an incentive which taxpayers themselves can 
appreciate, and which assessors generally will find hard to 
ignore, — to assess property at full value. In addition it 
should make their task much simpler, than was mine three 
years ago, when I raised my first ^ew Kochelle assessment- 
roll of 1916 over $21,000,000 to the 100 per cent basis — inas- 
much as it should remove much of the resentment whieh 
might otherwise at first be felt and expressed by taxpayers. 
While on this subject let me give a few statistics from my 
experience in TsTew Rochelle. 
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From an average of some thirty certiorari suits per year 
brought against the previous 6 per cent, assessment-rolls — 
for New Eochelle seemed to have developed quite an industry 
in this line — these ^uits, owing to extensive and intensive 
propaganda in opposition — increased in my first 100 per 
cent roll of 1916 to 125. This opposition was composed of 
prominent men, well organized, and very persistent. Not 
a newspaper spoke in favor of the innovation. Eeal estate 
boards demanded a return to the old percentage basis — pub- 
lic indignation meetings were held — widely advertised and 
largely attended — circulars were distributed entitled " The 
Crime of the Jacked up Assessment Roll, — Protect your 
homes." Notaries' services were offered without charge. A 
citizens' committee met to advise the bringing of certiorari 
suits wholesale — and at nominal cost. The commissioner 
was literally besieged in his office by battalions of protesting 
taxpayers, and the verbal ^^ harrage " was continuous and 
not always along strictly conventional lines. In fact an 
interesting time aU around "was had" — so to speak, but 
after all was said and done and the battle finally ended with, 
the closing and signing of the roll, the " full value assess- 
ment " in New Eochelle was an accomplished fact. On my 
succeeding roll of 1917 when the buildings were first meas- 
ured and then assessed on the square or cubic foot basis — 
there were 86 such suits, and on the 1918 roll, 46 — while 
on my last roll of 1919 opened the past November — there 
are but 6 such suits and complaints which numbered over 
3,000 or about 50 per cent of all taxpayers and perhaps 70 
per cent of all properties on the roll of 1916, have dwindled 
to about 175 — a less number by many hundreds than have 
ever heretofore been presented in any one of the past 10 
years. This record — together with the fact that, whereas my 
original appointment was made by a Republican mayor, I 
was reappointed in July last to a second 3-year term by a 
Democratic mayor — who owed his election, in part at least, 
to his then opposition to my first 100 per cent assessment- 
roll — may perhaps evince that I was right. 



Digitized by 



Google 



70 



STATE TAX CONFERENCE 



Equalization Ratios of Assessments 

It is surely an anomoly that corporations should be equal- 
ized on one ratio basis and all individual taxpayers on 
another, and both ratios be based on the same assessment- 
roll. The special franchise ratio is esfablished by the State 
Tax Commission on what my judgment tells me are business 
principles — after exhaustive examination of sales, mort- 
gages and other public records by a very efficient organiza- 
tion specially detailed and trained for this work. That of 
individual taxpayers on the other hand is established by 
boards of supervisors or county commissioners, and it may 
be said — mainly perhaps along political lines rather than 
on conclusions based on merit, for votes are required to 
pass any equalization table arrived at by the committees, 
and when votes come in at the door, equality flies out of the 
window. Many assessors have told me they feared — 
whether rightly or wrongly is beyond the question, for the 
fear acts as a deterrent just the same, that their communi- 
ties would have to pay a larger proportion of county and 
state taxes through being penalized in the equalization 
tables, if they increased their rolls to the full value basis. 

There can of course be but one true ratio of assessment to 
full value on every assessment-roll, and it is discrimination 
and against public policy that two such should be estab- 
lished for different classes of taxpayers by two distinct agen- 
cies. In my mind there is no question- but that the power 
to establish ratios of assessment on all assessment-rolls 
throughout the state and for all taxation purposes whatso- 
ever should be vested solely in the State Tax Commission, 
subject to an appeal not to Supreme Courts but direct to 
Appellate Divisions, I believe further that all certiorari suits 
(other than such special franchise suits) against assessment- 
rolls should also first be tried before the same commission 
and subject to the same appeal. 

Such centralized control of all matters appertaining to and 
in all questions arising from assessment-rolls throughout the 
entire state, is I firmly believe as essential to a final equitable 
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solution of the tax problems which now confront ns, and 
which are fast becoming of paraniount importance — as was 
the final unified command to the success of the allied armies 
in the field. 

No matter what other laws you pass — under present con- 
ditions — these can be but palliative — and not corrective. 
You will never have state-wide co-ordination of effort nor 
the proper team work which are vital to success — in short 
you will never solve your tax problem finally and definitely 
until you have absolute centralized control with power to 
enforce it. 

The State Tax Commission should moreover consist of 
five members, in order that attention could be the more 
readily directed to individual assessment-rolls — it should be 
bi-partisan in character — the commissioners should be 
appointed to six-year terms — and the salary of each should 
be not less than $10,000 per year. 

And now finally I take the liberty of presenting a plan I 
submitted last year to the State Tax Commission, for central- 
ized assessment control of all business, apartment house, and 
other properties whose investment and hence full market 
values are based primarily upon the income yield. The plan 
in brief, omitting details, which however I am quite positive 
can be worked out on an entirely practical operative basis, 
is as follows : 

1. Amend the tax law to the effect that each such prop- 
erty owner shall be compelled, under proper penalties, to file 
yearly with the assessor of his district, on or before a speci- 
fied date, a form of questionnaire gotten up or compiled by 
the State Tax Commission — the use of which shall be com- 
pulsory by every assessor in the state. 

2. Assess all such properties, that is the improvements and 
the land they actually cover, by capitalizing their yearly 
gross revenues by an appropriate rate per cent, which when 
computed shall make the total assessment correspond as 
nearly as may be determinable, with the actual market value 
from an investment standpoint. 

3. As a primary or calculating starting point only, let all 
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guch properties be thus capitalized on the basis, say for 
example, of 10 per cent, in order to arrive at some basic 
valuation sum from wfaieh to compute the investment market 
value in accordance with the particular class factor vsrhich 
may be finally determined on by the State Tax Commission 
as hereinafter set forth. 

4. Let all such properties be graded or designated by the 
State Tax Commission into as many separate classes as there 
are distinct and determinable differences in type. Just wltat 
kind and type of property shall be included in each sucli 
class should be clearly defined in a manual which would 
be sent to each assessor in the state for his guidance in classi- 
fying all such properties in his district. 

5. Let the State Tax Commission select an average repre- 
sentative property in eaeh designated class and which has 
been bought, let us say, for example, by an investor purely 
from an investment standpoint — analyze the gross receipts, 
the cost of operation, etc. (less the interest, if any, on mort- 
gages, which vaay so greatly that they need not necessarily 
enter into the calculations at all) and after allowing for the 
average degree of eflSciency in management, calculate the 
net income yield. From the average net income yield thus 
obtained, compute what the property thus selected in eaeh 
such class would reasonably be worth as a whole from this 
investment standpoint under such investing conditions as 
exist at the time, which sum would thus represent and corre- 
spond to the full market value. 

With this information in hand and after having arrived 
at the basic starting point or assumed computing valuation 
as set forth in paragraph 3 — by simply multiplying the gross 
revenue of each such property by 10 — let the State Tax 
Commission select for each such class of property an appro- 
priate percentage factor which will reduce the assumed com- 
puting valuation to such assessable valuation as will repre- 
sent and correspond with the previously ascertained average 
investment and hence full market value, and certify to each 
assessor in the state through the aforesaid manual the per- 
centage factors thus determined upon for each class of prop- 
erty as designated in said manual. 
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Upon receipt of tlie manual each assessor in the state 
would compute the total asaessments of all suck daasified 
properties in his district by simply multiplying the groM 
revenues of each such property by 10 ~ and then reducing 
it to its assessable and market value by applying to each class 
the designated percentage factor as shown in the manual. 
From this total he would then deduct his ascertained land 
value, and the r^Mainder would represent the value of the 
improvements. 

No field books covering classified properties woxdd be 
necessary, because such assessments being based whoUy upon 
a -percentage of receipts basis, construction details do not 
enter into the calculations at all, and any other information 
not contained in the official rolls would be found in the 
questionnaire. 

Where the property as a whole had more land than was 
covered by the improvements, such land would not enter into 
the rating calculations, but would be assessed apart and be 
added to the total. 

Now — as the investment value of all such properties as 
would be thus classified is primarily if not wholly based upon 
and is determined by the revenue yield — and irrespective 
of locality, by this method aU such designated classes of prop- 
erties would be assessed on exactly the same percentage of 
receipts whether situated in Albany, Buffalo, Utica, New 
York or any other locality in the state. Hence it would 
effect at one strofce automatic state-wide equalization at full 
value of every parcel on the classified li&t. 

Again by this method, increases and decreases in market 
values of all such business prc^rties throughout the state 
would be automatically adjusted on the assessment-rolls, with- 
out recourse to the individual judgments of so many different 
assessors — no two of which will be in accord. 

In this mannM* aflsessment-roUs — at least in so far as the 
classified list was conoemed, would be relieved of all political 
or administrative influence or control — for increases and 
deceases in valuati(His would be automatically as inexorably 
recorded as is the result of additions on an adding machine. 



Digitized by 



Google 



74 STATE TAX CONFERENCE 

Such realty owners would know beforehand the sum. total 
their assessments would amount to and in accordance i^ith 
the approximate rate in each locality, could calculate the per- 
centage of their receipts to be allotted for taxes. 

By this method also the capitalized valuations of and taxes 
levied against such properties where rentals have been so 
tremendously increased generally throughout the state would 
be automatically increased in direct proportion to the increase 
in such rentals, and the percentage of these increased tax 
levies would be absolutely uniform throughout the state in 
each type on the classified list. And yet, by the above plan 
no such classified real estate would ever be assessed at more 
than its market value nor yet beyond its earning capacity — 
because if the tax rate and hence the percentage to be paid in 
taxes increased inordinately — the market value for invest- 
ment would fall proportionately, hence the assessment factor 
would necessarily be correspondingly reduced. In other 
words all real estate on the classified list would bear its fair 
percentage of taxation based on its investment value and not 
less — but on the other hand, never more. 

Chairman Mills : Any questions ? Any discussion ? 

Mr. Charles W. Gerstenberg (of New York Univer- 
sity) : I should like to ask if the speaker had thought of the 
problem that would be involved if the building was occupied 
largely by the owner in fixing the rents ? 

Mr. Sutton : The rental basis on that would be according 
to his business as rated by the State Tax Commission. That 
is one of the many problems that would have to be worked 
out, but they could be worked out on an equitable basis. 

Mr. Gerstenberg : In the case of a residence ? 

Mr. Sutton: This is only for business properties, and 
I do not include residences, because the rentals have no direct 
bearing sometimes on the value. A $100,000 place may rent 
for $5,000 sometimes. The plan does not include private 
residences. We would iave to go on the valuation on those. 
Business and apartment properties constitute however the 
most valuable part of the assessment-roll. 
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Mb. Chables A. Van Auken (corporation counsel, New 
Rochelle) : I might say it is very inconvenient for Mr. 
Sutton to be deaf here in the conference, but no doubt it has 
been a great asset to him in his work (Hearty laughter.) 

Chairman Mills : Is there further discussion '( 

Mr. Zoller : I would like to ask of the assessors present, 
if I may, this question : Now, a number of the speakers have 
suggested that valuations should be at 100 per cent, or full 
value. I am interested to know how you arrive at full value, 
and what I have in mind particularly is this : It has been 
stated that a house built today would cost perhaps 50 per 
cent more than it did during the pre-war period. Now, if 
you were assessing at cost and you assessed the fellow that 
built a house today, he would be assessed at a higher rate 
than his neighbor who built in pre-war times. I would like 
to know what is going on throughout the state in regard to 
this situation. Is property being raised up and assessments 
based upon the increased cost of real properties ? There are 
three factors of value to be considered. You can talk about 
cost during the pre-war period, which you can find out abso- 
lutely, and you can talk about cost during the war, or you 
can talk about supposed cost in the future. We are all going 
on the assumption that these high rates are going down. The 
gentleman from New York this morning said the reason the 
fellow would not build today is because he knows that within 
a short space of time he will not be able to get the cost of his 
building if he builds now. Therefore, he has to amortize 
the excess cost. Now, how do you equalize between the build- 
ing which is put up now at the excessive cost and the building 
put up during the pre-war period? There is a difference. 
Are you raising every one arbitrarily and horizontally ? Are 
you bringing the fellow who builds today down and assessing 
him at less than cost? You assessors are dealing with it, 
and I would like to hear about it. It is a question of how 
you are to ascertain full value, or, in other words, what do 
you mean by full value ? What do you mean by it ? 

Mb. S. a. Shantz (East Kochester, Monroe county) : We 
are up against that same proposition Mr. Zoller speaks of. 
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We are in a community where industrialism prevails. Peo- 
ple are paying tremendously high prices for houses, and are 
giving 30-day notices to tenants. Property that was valued 
at $4,000 four years ago is now selling for $6,000. They 
cannot build. As the speaker this morning, Mr. Robins, 
said, there are two large concerns in Rochester going ahead 
with building. In our town of East Rochester, a certain 
person there has purchased material for 40 houses to be put 
up. No effort is being made to start them, though they are 
badly needed. When we go into the field to determine full 
valuations honestly, how are we going to arrive at them ? 
Houses that are put up today certainly cannot be on the same 
level in the matter of expense as houses put up on a pre- 
war basis, and yet are they worth the same or more than the 
house built four years ago ? 

Mb. Selleck: What determines the value of property is 
its earning power, — what it will return on the investment. 
That paper the gentleman read a minute ago is worth our 
serious consideration. The earning power of the property- 
is the real value, and it automatically adjusts itself in the 
amount of tax it will pay. It has been talked very seriously 
for some two or three years back that we discontinue taxing 
on assessed valuations; that the taxation of real estate be 
upon rentals as a fairer and more just and equitable basis 
than the present mode of taxing on assessed valuations ; but 
according to the paper read, if that plan be adopted, it is the 
gross income that determines the amount of tax to be paid 
upon the property. It seems fair and just. At the present 
time there are inequalities all over the city, and I guess aU 
over the st^te, because two houses in different sections may 
cost an equal amount of money; but they do not have the 
same earning power, because rental values are largely deter- 
mined by the desirability of the location. If we want to 
adhere to our acknowledged principle of right and justice, 
that ability to pay should determine the tax, then the prop- 
erty based in accordance with its ability, — if the neighbor- 
hood deteriorates why the tax will be less because the income 
is less. If the neighborhood advances, the rents advance, the 
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income advances, and automatically the tax advances. If 
you carefully study it out I think it will be much better 
than our present plan. 

Me. Cuthbeet E. Beeves (of Buffalo) : There are many 
cases in which Mr. Sutton's plan would fail to give proper re- 
sults ; I have in mind, for instance, a plant occupying a large 
area of land with several buildings upon it and quite a lot of 
equipment. This plant has not been operated for a number 
of years and of course yields no revenue; under Mr. Sut- 
ton's plan it would not be taxed, and yet this plant controlled 
by a large corporation having other factories in other cities 
is a very material factor in determining the price of the com- 
modity it is designed to produce. If a competitor were to 
enter this field the plant would be reopened to meet such 
competition. 

Mr. Handy: I would also like to ask if they advocate a 
return to the Henry George theory of the high assessment of 
vacant property, — so very high that the owner will be 
forced to build ; or, if not, what is their plan ? 

Mr. William J. Burke (of Buffalo) : The condition that 
we have in Buffalo is this: Take it on the two-family 
flat proposition,— previous to the war those two-family 
flats sold for $7,500. Today they are selling for $12,000. 
Now the people that are paying $12,000 for those two-family 
flat houses are getting the same rents as the parties that 
bought them before the war at $7,500, so that this condition 
exists all through our city. At the present time, we have 
all our buildings figured on either a square foot or cubic foot 
basis. Last year, in order to conform to the increase we 
gave all improvements on land an increase of 10 per cent, 
which netted about $30,000,000.- But we find today that we 
are up against that problem of refiguring those values, and 
the only question is that the man who paid $7,500 for his 
flat before the war, if he wants to sell it today can get $12,000 
for it ; and what Buffalo is figuring on doing next year is to 
go out and change its square foot proposition on the build- 
ings. Where they figure the two-family flat house at $2.20 
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or $2.40 a square foot, they are figuring on changing the 
square foot basis to a higher rate, and bringing those values 
up, and here is the condition I would like somebody to 
explain: 

Take it on the rental proposition: I know a place in 
Buffalo where there are two stores. The men have each a 
very nice business. One pays $75 a month and the other 
pays $85. The landlord has notified them that on the first 
of May they will pay $200 apiece. We looked over the 
building to see what kind of an assessment we could put on. 
If we tried to put it on a rental basis it would be equal to the 
Marine Bank of Buffalo, because he would get $7,200, 10 
per cent of $72,000, and only a three-story building, with 
50 feet front. It is going to be a hard matter to do any 
revaluing of property on rentals in Buffalo as the rentals 
are going up there. We find this condition on the two- 
family flats: They are raised from $37.50 to $45 ; in 1919 
to $55 ; and on the first of May they are going to $75, so it 
seems to me it is a hard matter to get down to putting the 
values on the rentals. At the present time we have in Buffalo 
the field sheets, and I have got some copies of them with 
me, and if any of the assessors of the other cities here would 
like to look them over, I would be glad to let them have them. 

Mr. Joseph P. Broderick (equalization commissioner, 
Buffalo) : Mr. Sellick's question has always bothered me. 
Suppose we take three men, — one built his houses before 
the war for about $6,500. Another built since the war, on 
vacant property next door, a house costing $10,000. Now 
the man who built for $7,500 or $6,000 allows his rent to 
remain as it was, or puts on a small increase. The other 
gentlemen have increased their rentals, or are going to in- 
crease them, — to what we call " war rentals." How would 
you assess those properties? If you increase the two men 
that have built since the war, — you must logically increase 
the other one. 

Mr. G. S. Aylesworth ( assessor, Binghamton) : We 
bave in Binghamton the same inflated, unnatural valuations 
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that they have in Buffalo. We have about come to the con- 
elusion that we would be within the law by making our assess- 
ments on the normal full value, disregarding inflated values. 
They are certainly greatly inflated all over the country. I 
want to ask if we would be within the law, considering the 
normal full valuation? 

Mb. Geoege B. Elwell (Allegany county) : My opinion 
is that the sales govern on real estate value all the while, — 
that a piece of property which would sell for $5,000 might 
sell in another town three miles away for $3,000, and I do 
not see where you have any right to quibble over the question 
as to whether the man rents his property for $50 or $25 a 
month. If it sells for $5,000 that should be the assessed 
valuation. 

In my town I claim I am assessing property at 100 per 
cent. Look at 142 sales from the first of October back 36 
months. Those 142 parcels sold for $400,950. My aggre- 
gate assessment on them is $411,850. Now, I cannot see 
any other way to assess property except to find out exactly 
what property is selling for in the community and use that 
as a basis. 

Mr. Brodeeick: Mr. Chairman, I will give an example 
to this gentleman: There is a part of Buffalo, lower Main 
street, that has always been, as they claim, over-assessed, 
and the sales for the past year apparently bear out this con- 
tention. The New York Telephone Company, for example, 
sold an old building of theirs on Seneca street. I could not 
state the dimensions exactly from memory, but the price was 
$74,000. It was assessed in 1919 for $140,000. The Fidel- 
ity Trust Company bought property at Erie, Swan and Pearl 
streets, in 1920, and paid $168,000 for it, and it was assessed 
for $198,000. 

Mr. Aylesworth : I have in mind particularly one house 
in the city of Binghamton that has sold three times in the 
last 18 months. The first sale was $2,800, the third $4,800 
and the second one in between. I don't know where the full 
value of that property is, or where it has gone to. 
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Ms. BuBKE ( Buffalo ) : I can cite a case in Buffalo where 
a piece of property was bought for $87,000 inside of a year. 
We have a man named William G. Oorman who is buying 
extensively. That same piece of property he bought about 
three wedcs ago, paying $250,000 for it. Now you cannot 
put any sudi assessment on that property, if you are going 
to have it equalized with the adjoining properties in the 
neighborhood. The same man bought an office building the 
other day that we had on our rolls for $180,000. The man 
that owned the property came in on grievance day, brought 
his contracts in and showed what his building was put up 
for, and we had it about 14 cents a cube. We brought it 
down to 12 cents a cube. On that building and the land our 
assessment of $150,000 was about 90 per cent on that prop- 
erty. Gorman came along the other day and paid them 
$275,000 for it. Can you bring the assessment up to $275,- 
000 ? We don't know any way that it can be done in Buffalo. 

Mb. D. C. Sfkrby (of BoonviUe, Oneida county) : It 
seems to me that the most im.portant question is now the 100 
per cent assessment, and if you try to arrive at what the 100 
per cent is by sales from what somebody paid, or by some 
particular scheme as mapped out, you are going to arrive 
at a just conclusion. If you went out into the market to buy 
a piece of property for yourself, you would make up your 
mind what the value of that property was. You would use 
everything that you had at your disposal, make up your 
mind what the true value of that property was, and I believe 
the only way if you are going to make an assessment of prop- 
erty anywhere, is to have an honest board of assessors, with 
open minds, not tied down to any particular rule ; men who 
will look the property over with all the different lights that 
they have, the value of materials that went into the con- 
struction, the conditions, hundreds of them, that go to make 
up the value of property, and then give it a fair value, — 
place it upon the assessment-roll at the full value of what in 
their judgment the property is worth, and I believe you will 
get a truer assessment than if you try to lay down a rule 
based entirely on sales. Rales are one of the items which 
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enter in, it is true, but I do not think it is the controlling one. 
You will always find sales nmning away out of proportion 
both ways, and they cannot be accepted as the only guide. 

Mb. Tobin : I would like to ask the assessors of Buffalo 
if they have changed their units of value, to any extent, in 
the last five years. 

Mb. Bueke (of Buffalo) : It is not five years since we 
started to put the system in. We have changed the units on 
the large office buildings and such as those, but not on the 
residential property, the two-family flats and such as those, 
because we did not have the conditions as they come up now. 

Mr. Tobin: Will you tell just how you make up your 
units of value? I think it would be quite helpful, because 
of the factors today. It may help the assessors to a better 
understanding of just what may be accomplished. 

Mb- Bubke (of Buffalo) : Well, here is a two-family flat 
proposition, a house 24 feet front by 60 feet in length. The 
body is figured at the rate of $2.20 a square foot. The way 
those rates were got was this: When this system was put in 
we had five contractors give their figures on different con- 
struction of buildings. We took those five estimates and 
averaged thenu Then, in order not to get them too high, 
we took off 20 per cent. We find now that we are probably 
low on our figuring of the buildings. The body of this house 
figures $640, the cellar basement $442, the laundry $35, 
the heating plant $200. It gives the cost of dormers, hard- 
wood floors, etc. All these features figured in. There is a 
double garage 20x20 and that is figured at $400. That 
building figures $5,370. It is put on at $5,370. 

Mb. Tobin : What would it cost to put such buildings up 
today ? 

Mb. Bubke (of Buffalo) : Twice what it is on here; that 
house sold before the war for $6,600, and on the same street 
today identical properties are selling for $11,000 and 
$12,000,— flats built from the same plans. 
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Mb. Tobin : It would indicate there should be some aver- 
age to carry out the theory of the gendeman from Oneida. 
It is up to the assessors to say what they pay for the same 
property, considering what conditions are today. 

Mb. Bubke (of Buffalo) : We wouldn't use any of the 
prices we are using today, in valuing an apartment building. 
Here is one which contains 232,607 cubic feet. It is figured 
at 22 cents a cubic foot and is of brick construction. It 
figures $56,170. We tell the number of rooms that are in 
there, bath, and where there are the hard-wood floors, that 
is all figured. For the benefit of the assessors that are here, 
I would say this system was adopted four years ago, and up 
to this year the valuations in Buffalo have been raised 
$256,000,000. 

I heard a gentleman telling about complaints. Before this 
system was put in we used to have to use our oflSce and the 
Park department and another oflSce there to hear those who 
complained. We had different men in there to take the 
complaints. Two hundred and fifty will easily cover them 
all on this system, because any man that comes in now, — 
he might come in and say, " you have me assessed for more 
than my neighborhood." Here is something that happened 
only in the last hearings that we had in Bufflo: In 1917 
we did not have this system finished. We had about 75 per 
cent of it finished. The Mayor sent for me one day, and said, 
" you have 75 per cent of the city finished and 25 per cent 
not finished." He wanted to know what effect it would 
have on the rolls, and we took it up with the corporation 
counsel, who advised that it would not have any effect and 
we told him we could go out and finish the 25 per cent, 
putting on tentative value. I told him we would cover it. 
Each member of the board took a limousine and, when we 
came to a building, the clerk called off the amount that was 
on that building. On that inspection alone we raised 
$13,000,000 on that 25 per cent. 

But here is a case by which I want to illustrate how the 
assessment was previous to the time that plan was put in 
there: We came to a building, the one Mr. Broderick re- 
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f erred to, in the lower part of the city, on Main street. The 
clerk called it off for $15,000. I said, "why, fifteen thou- 
sand for that building? '' He said, " yes." I said, " Put it 
down for $45,000." They never peeped! This year we 
cleaned up that section and measured up the buildings, and 
we cubed that building, which is 7 5^ years old, and by just 
putting on a cube of five cents a foot we brought that building 
up to $80,000! The lawyer came in to find out why the 
building was raised so much. He said, "don't you allow 
depreciation? " We said, "yes; we had it on for $15,000 
and we cannot reduce it." 

Mr. W. W. Grant (of Geneva) : I think Mr. ZoUer's 
question is of interest to every one here. In Geneva, with a 
population of 15,000, the change in values seems to be a 
comparatively simple matter. 

I estimate that we have six different classes of residences, 
and each class will have its own price per cubic or square 
foot area. The prices may vary from year to year ; but the 
area and class remain the same, unless alterations are made. 
I realize, that this type of record would not do for the larger 
cities, where properties are very expensive, and where more 
detailed information is necessary; but in the smaller towns 
or cities where the initial cost of the system is an important 
factor, this simple method will suit admirably. As costs 
of construction vary, the costs on each card are readily 
changed and a uniform raise or lowering of assessments can 
be quickly made. 

Factories and semi-public buildings will of necessity be 
dealt with as separate units. 

Land values will be calculated on the front foot value 
basis and are not subject to frequent variations. 

Mr. D. C. Burke (city attorney of Oneida, Madison 
county) : I heard part of the paper that was read here, and 
I concluded it was the purpose to get what was known as a 
full value assessment. It is a general presumption of law 
and of general practice that a thing is worth what it will 
sell for. The sale of property certainly is one test of its 
value. It may not be a permanent test, and you have an 
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assessor for the purpose of passing on that. If property 
is worth more today than it was two years ago, it is his duty 
to say so and to state the full value at the time the assessment 
was made. The amount that property will produce is 
another element, which, to quite an extent, determines its 
value. Ifiow, you take those two elements, and I think con- 
jointly they will furnish a reasonable certainly as to the value 
of property. I think the ascertaining of the value of prop- 
erty by cubical contents or square feet is hardly equitable. 
On one street, in a very short distance, a building might be 
very valuable ; it might be in demand and command a very 
much higher rent than another building in that neighbor- 
hood; and if they are both figured on their cubical contents 
or their area, it would seem to be inequitable. If that build- 
ing would produce twice as much income as one nearby, it 
seems to me that would indicate its value. T do not see that 
there is very much objection to those two elements, the ele- 
ment suggested by the gentleman from Kew Rochelle, to tax 
buildings according to the income which they produce and 
the other element, for what they will sell for. What they 
will sell for is very largely determined by what they will 
produce. 

There is also an element of uncertainty in regard to the 
price stated in deeds. The price is not always stated, — the 
true price. I think the majority of the deeds at the present 
time are stated at consideration of $1. If they are stated 
very high, as the gentleman from Buffalo speaks of, — it is 
possible that his friend was a speculator and that he desired 
to hoist the property in the estimation of the public or a 
buyer, and it was a secret deal. The price must be obtained 
by some evidence other than that appearing in the deed. 
On taking all things together, I think it is the duty of 
assessors to find out all they can about property; not only 
what it will sell for, but what it will produce, and the other 
things that enter into its value and then assess it in its real 
value upon all the evidence. 

Mb. Burke (of Buffalo) : On that proposition of $275,- 
000, the gentleman is buying a whole block, so it is not any 
deal to raise the values. He is buying it to put buildings up. 



Digitized by 



Google 



FULL VALUE ASSESSMENT DISCUSSION 85 

Me. Keeves : It occurs to me that perhaps the reason why 
the court and commiasions generally have lent great weight 
to the ^^ sales " test, is that in this way you are trusting to 
the judgment of the men most vitally interested, those who 
are actually investing their money; and where you have a 
number of sales of property of comparative value you are 
getting the judgment of a great many interested men, buyers 
and sellers. 

In this must be disregarded forced sales, — I mean sales 
ordered by the courts, and regard only sales between a willing 
buyer and a willing seller. 

As to the point raised by Mr. Burke, of Oneida, it seems 
to me that there may be a great difference between a small 
tax district and the larger ones. Take the case of Buffalo ; 
there we have 14 districts, each in charge of a deputy assessor. 
If there were no gauge, no check upon the work of the indi- 
vidual, if there were no data as to the actual size and dimen- 
sions, the type of construction and the nature of the equip- 
ment, all of which affect the value of a building, then it would 
be necessary to depend solely upon the individual judgment 
of 14 different men, working in 14 different sections of the 
city and under different conditions of weather on various 
days. With these variables one might expect queer results. 
With the data secured under the Buffalo system there is 
always a check upon the work of the individual deputies; 
they all have certain more or less standardized construction 
prices to go by, and whether the work be perfect or not, a 
measure of equalization is secured and all owners are treated 
relatively the same. 

Mb. Bubke (of Buffalo) : I wish to state that on one street 
in Buffalo there are about 100 two-family flat houses. Under 
the old system of driving out and fixing valuations at a price, 
all those houses were on the roU for from $2,400 to $4,800. 
When the present system was adopted and they were changed, 
every two-family flat house was raised 100 per cent, $2,400, 
$4,800 and some to $5,000 and $5,200, and when the books 
were open for inspection the people came in from every 
section to find what they were assessed for. When they 
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found all assessments on that street were equalized and put 
on the same basis, we had no quarrel with them at all. They 
were perfectly satisfied. That land was assessed for about 
$40 a foot and the buildings were on for $2,400, and when 
we got through we had the buildings on the assessment-roll 
running up to $6,500 for property bought for $7,000. 

Chairman Mills: Any further discussion ( If not, we 
will hear from Mr. Rockefeller on oooporation standardiza- 
tion. 
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COOPEKATION AND STANDAEIZATION IN 
LOCAL ASSESSMENTS 

Lewis K. Rockfeller 
Deputy State Tax Commissioner 

When your good secretary asked me to discuss with you 
at this conference the subject ^^ Cooperation and Standardi- 
zation in Local Assessments/' he said that I might open the 
discussion " either informally or in the form of a paper." 

In reaching my determination to present it in the " form 
of a paper," I was influenced in no small degree by the 
reply made by a certain minister to an inquiry why he 
always read his sermons. His reply was that when he wrote 
his sermons in advance of their delivery, the Almighty guided 
his head and hand and therefore he preached the correct 
doctrine in .the proper way. " While on the other hand," 
said the minister, " if I give the subject no previous thought 
but speak only those words that come to my lips when I 
am preaching, the very Devil himself does not know what 
I may say." 

In presenting this subject, at this conference, it would be 
a sheer waste of your time as well as mine to enter into a 
long discussion not only of the real need but also of the 
urgent necessity for co-operation and standardization to 
attain complete success in any enterprise whether public or 
private. Actual experience from time immemorial has proven 
beyond possible doubt that the successful accomplishment 
of any purpose or the successful attainment of any goal by 
more than a single individual demands unity of purpose, 
unity of method, and unity of actual labor. This is axiom- 
atic. Without them failure can no more be averted than can 
human eifort cause the sun to reverse its course through the 
heavens. 

During my twenty-one years in the service of this state 
r have attended many meetings and conferences on matters 
pertaining to the local assessment of property for purposes 
of taxation and, during my connection with the State Tax 

[87] 
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Department, I have conducted one or more meetings of 
assessors and other local taxing officials iu every county in 
the state and I do not recall a single one of those meetings 
at which special and earnest pleas were not made for 
standardization and co-operation in their work. Neither can 
[ recall a single meeting at which one word was spoken 
against its urgent and immediate need. Everybody favored 
it, everybody voted for it whenever a vote was taken and, if 
each promise to work along those lines had been kept, I 
am afraid that there would not be work enough of that kind 
to hold all the co-operation and standarization that would 
have been jammed into it. While I have no doubt that 
those promises were made in good faith, the fact is that 
they were either soon forgotten or placed in the receptacle 
which, alone, keeps our New Year's resolutions. Later meet- 
ings and conferences would revive enthusiasm and produce 
even stronger resolutions yet, in nearly every case, there 
would be very little change from the work of previous years. 
We were quite like a prancing horse, enthusiastically going 
through all the motions, spending much time and energy 
but not advancing. 

In 1915 there was first established in the State Tax Depart- 
ment a bureau designated the Bureau of Local Assessmeaits, 
Equalization and Statistics. This bureau was created for 
the express purpose of procuring needed improvement in the 
local assessment of property by giving to local assessing and 
taxing officials information and assistance which they must 
have and which they can not obtain elsewhere ; by establish- 
ing and procuring the adoption of a uniform standard in their 
work ; and by securing to them, whenever possible, the hearty 
and earnest co-operation not only of the other officials in their 
own county and throughout the state but also of the resi- 
dents of their respective tax districts. If I may be per- 
mitted to describe the task undertaken in the vernacular of 
the day I will tell you it was " some job," but it was well 
worth every bit of tinae, money a»d labor put into it, because 
— I say it with great pride and satisf acticm « — co-operati<Hi 
and standardization in the local assessment of property is, 
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in many tax districts, no longer a theory, a desire or a promise 
alone, bnt a reality, an established fact. From our present 
information it can safely be said that the number of those 
localities will be materially increased this year and each 
year thereafter. 

While I am quite sure that a review of the work of the 
Tax Department with local assessors would be interesting, 
the time allowed me will not permit more than brief refer- 
ence to the principal obstacles with which it was confronted 
and how they were overcome. With your permission, T will 
briefly refer to those matters that others working toward the 
same end may profit by our experience. 

It must be and is said to their credit that there was little 
difficulty in convincing local assessors that standardization 
and hearty co-operation were absolutely necessary to the 
proper and legal performance of their duties. This is» due 
in no small measure to the better class of men occupying the 
office of assessor in recent years. Within the past two years 
I have looked into the faces of the assessors in every county 
in the state and they appear, as a whole, to be a body of solid, 
substantial, progressive and representative citizens. No 
longer do we see among them a blank face topped with several 
months' growth of tangled hair and almost entirely covered 
with a heavy beard so streaked with yellow and brown that 
it is quite impossible to discern the line of demarcation 
between the whiskers and the wad of long cut protruding from 
one corner of the mouth. It is a relic of by-gone days. It 
is nearly extinct. It is a pleasure to record its rapid passing. 
I believe that the average assessor of to-day not only is 
willing but also is anxious to do his work honestly and in 
strict accordance with the requirements of law. The only 
thing in which many of them were found lacking was the 
courage to take the initiative. They generally were agreed 
on what should be done and how it should be done but hesi- 
tated either to do it or to assume responsibility for its being 
done. There were exceptions to this pretty general feeling 
and among the names of those who had sufficient courage to 
first apply modem business methods to their work and see 
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to it, SO far as they were able, that the duties of their respec- 
tive offices relating to the assessment of property for pur- 
poses of taxation were performed in a proper and legal man- 
ner, are the names of the late Martin Sheehan of !N'iagara 
Falls, Charles B. Hill and William J. Burke of Buffalo 
and George W. Sutton of New Rochelle. Not only has 
their work proven of material and la^ng benefit to their 
respective tax districts but also their example and the excel- 
lent results which they obtained have done much to encour- 
age others to follow their lead. The officials of many tax 
districts did follow in quick succession and many more are 
rapidly falling into line. 

The principal reasons advanced by assessors for their 
reluctance to make any changes whatever in existing methods 
of performing their work were: 

That the ridiculously low compensation which they 
received did not enable them to neglect their private 
business affairs for the long period necessary to do their 
work properly; 

That they were incompetent to determine values of 
certain properties such as railroads, bridges, tunnels, 
water power, factories, mines, oil wells and the like 
which were located in their districts ; 

That their town or city would not be given full credit 
for their work in the county equalization and appor- 
tionment of taxes; and 

That the other officials and taxpayers throughout their 
districts would not support them in any movement which 
would effect an increase in assessments. 

To meet the first objection, an act of the Legislature was 
procured increasing the minimum compensation of town 
assessors from two to three dollars a day and permitting the 
town board to pay them as high as five dollars a day. The 
Tax Commission urged the enactment of a law to reim- 
burse assessors to the amount of their necessary traveling and 
other expenses. Such a law was not enacted but it should 
be and it is hoped that in the near future it will be put 
upon our statute books. 
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To meet the second objection, the Tax Commission last 
year procured authority from the Legislature and the Gov- 
ernor to employ two engineers to aid local assessors in deter- 
mining values of extraordinary properties whose values can 
be properly determined only by specially trained engineers. 
These engineers are sent by the commission to those tax 
districts requesting their aid and their work is performed 
without any charge whatever to the district. They have 
now been employed about six months and as a direct result 
of their work more than a million dollars of taxable real 
property has been added to the assessment-rolls of the tax 
districts in which they worked. 

To meet the third objection, an amendment to the tax 
law was procured authorizing the Tax Commission either 
upon complaint or upon its own motion to review equaliza- 
tions of assessments and corrections of assessment-rolls by 
boards of supervisors and county equalization commissions. 
Prior to the enactment of this amendment such a review 
could have been had only upon formal appeal to the com- 
mission by a town or city. Pursuant to this amendment the 
commission prepared the necessary forms to be used in these 
cases and adopted rules and regulations for bringing them to 
trial. Copies of these forms and rules were printed and 
distributed among local oflBlcials and taxpayers not for the 
purpose of encouraging litigation but for the sole purpose of 
informing them of their rights and of their only relief when 
those rights are denied them. Several of these cases have 
been heard and the manner in which they are conducted is 
quite well knovm. In every county in which these appeals 
or reviews have been conducted the findings of the commis- 
sion have been made the basis of future work in assessing 
property and in equalizing assessments and marked improve- 
ment has followed. 

The fourth objection is the most difficult to overcome. 
Progress has at times been at snail pace yet there has been 
actual progress and it is increasing more rapidly as time 
advances. Definite plans were made and followed to impress 
upon the taxpayers principally that it is their lawful duty 
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to pay the expenses of the governments of the various munici- 
palties in which they live, each in the proportion which the 
value of his taxable property bears to the whole, and no other ; 
that each should be required to pay his own taxes — no more 
and no less ; that generally taxes are and for years have been 
unfairly and illegally apportioned and distributed; that 
under existing conditions the small property owner is com- 
pelled to pay not only the taxes on his own property but 
also on a part or in some instances on the whole of the far 
more valuable property of his neighbors who are the better 
able to pay them ; that equalizations of assessments by county 
boards of supervisors and county equalization commissions 
cannot remove or in any way affect inequalities or illegalities 
in assessments of individual properties ; and finally that they 
should see to it that their assessors perform the duties of 
their offices in a proper and legal manner and give them 
their hearty and full co-operation to that end. Although 
every possible effort was made to convince the taxpayers of 
these things by positive and undeniable proof and to enlist 
their active support to assessors, there always remained an 
apparent suspicion and it was quite general among tax- 
payers that if any increase whatever be made in the assessed 
value of one's property, an increase in the amount of the 
taxes thereon would surely follow. This suspicion was based 
upon the actual results of increases in assessments, I may 
say, from the very first time that ad valorem taxes were 
levied. 

It was assumed and our work among taxpayers was based 
upon the assumption that each taxpayer is willing, ready 
and anxious to pay his just and true share of the expenses 
of supporting and maintaining the governments of the various 
municipalities in. which he lives and that, if it could be clearly 
and undeniably proven to him that the amount of taxes which 
he had paid on his property in the past was less than that 
share, he would cheerfully pay the increased amount. Per- 
sonally, gentlemen, while I at first believed this to be true 
my actual experience of many years among them has con- 
vinced me, against my will I confess, that the goal of the 
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ambition of taxpayers generally is to avoid the payment of 
taxes or as much of them as possible and that many of them 
have not hesitated to apply to local assessors to that end 
practices which would not be tolerated elsewhere. Some of 
you may honestly disagree with my conclusion and some may 
feel that it is not the polite thing to say even if one does 
think it, but I have been unwillingly converted to that belief 
and I should be untrue to myself if I should say otherwise. 
There may be exceptions but they, I belive, are in the small 
minority. Many of you are assessors or have been at some 
time and I would like to ask you how many, if any, taxpayers 
have come to you and even suggested that their property 
was assessed too low or that they owned taxable property 
which was not upon the assessment-roll and that they were, 
therefore, paying less taxes than they should under the law. 
On the other hand, what has been the attitude of the taxpayer 
toward you and your assessments of their property? At 
meetings of assessors and taxpayers at which this question 
was asked the only reply received was that at one time a 
lady appeared before the board of assessors on grievance day 
and announced that she owned certain taxable personal prop- 
erty and tiiat she was willing to pay taxes thereon. It was 
found later that the lady in question did not live long there- 
after and that her last will and testament was set aside upon 
the grounds that she was of unsound mind. 

To disprove the correctness of my conclusion, you may cite 
the attitude of our people toward the present federal and 
state personal income tax laws and call attention to the 
feverish desire of taxpayers to file their returns and pay 
their taxes within the required time. While loyalty to the 
nation and to the state in its hour of need, coupled with a 
stern sense of duty, may in many cases be the prime motive 
for making correct returns, yet in most instances, I believe, 
a wholesome and well founded fear that failure so to do may 
bring down upon their heads the punishment for falsification 
and lie heavy penalties for mistakes have goaded them to a 
considerable d^ree. 

Do you realize that within the past few day« we have 



Digitized by 



Google 



94 STATE TAX CONFEBENCE 

witnessed a rather strange yet a most thrilling and instruc- 
tive spectacle ? We have seen thousands of loyal citizens in 
a mad eleventh hour rush to file federal and state income tax 
returns before the whistle blew last Monday to avoid the 
severe penalties which are imposed on delinquents. That a 
very large proportion of these returns will be made honestly 
and that tax-dodging will be made negligible may well be 
assumed. Contrast this with the attitude of many of the 
very same people toward local assessors who determine the 
basis upon which local taxes must be paid. Those who with 
fear and trembling submit their income tax reports, perhaps 
with a fervent prayer that they have overlooked or omitted 
nothing, have not hesitated to employ oftentime flattery, 
cajolery, political and other influences and even falsehood to 
escape their just share of local taxes. They reveal their exact 
incomes to federal and state oflScials but in many instances 
will be found voluntarily deceiving the local assessor. The 
reason for this contrast in emotions is perfectly plain; the 
tax laws of the United States are strictly enforced while the 
laws of our state governing local taxation are not. The 
United States enforces its own tax laws while the state has 
so decentralized its power and authority and so generously 
distributed this essential prerogative of sovereignty among 
local oflBlcials over whom it has little direct control, that all 
force and effect are lost before they reach the real offender 
should they have sufficient strength to get even that far. The 
taxpayer knows this, governs himself accordingly and un- 
doubtedly feels that his action is justified because he knows 
that assessors and other local taxing officials have not per- 
formed their work in accordance with the provisions of law. 
There is little to be feared from such officials. The tax- 
payer knows it and takes full advantage of it. 

It has been farthest from my thoughts to write an indict- 
ment of local taxpayers. I am simply stating the facts as 
I have found them and my personal conclusions therefrom. 
While some may have been and still are prompted by the 
desire to get all they can for the lowest possible outlay or 
"something for nothing" and that to them the end justifies the 
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means, I do not belie^^e that taxpayers generally were willing 
parties either to the inception or to the continuation of im- 
proper and illegal practices in the local assessment and taxa- 
tion of property but rather that they were forced into their 
present positions to protect themselves against greater indig- 
nities and injustices. These practices are of such long dura- 
tion that they have become habits and cannot be easily put 
aside. Whatever may be the causes, it must be admitted that 
many assessments are made in violation of law and that we' 
have never had in this or, so far as I can find, in any other 
state even approached substantial equality in local taxation as 
between individuals generally. While the primary cause 
of these conditions may be the so-great dissipation and dif- 
fusion of the authority of the state that it almost reaches the 
vanishing point when it reaches local assessments, the proxi- 
mate cause is nearer at hand and much more in evidence. 

In the first place, the assessor is chosen with little regard 
to his qualifications for oSice and is invested by law with 
certain quasi-judicial powers which he is permitted to exer- 
cise within a short period of time, without any special super- 
vision or control. When he completes his work the only pro- 
vision in our laws for the correction of errors and discrim- 
inations therein is the county equalization which only affects 
values in the aggregate and neither does nor can cure dis- 
criminations and inequalities as between individuals. If 
each of the approximate 3,000 assessors in our state were 
thorough, conscientious and eflGicient much else could be over- 
looked. Unfortunately this is not the case. 

From the standpoint of the assessor, he is governed by 
antiquated customs and precedents of such long standing that 
single handed he cannot overturn them ; he is grossly under- 
paid and therefore cannot afford to give the necessary time to 
the work ; there is little incentive to do good work because a 
careless, incompetent, or dishonest assessor or supervisor in 
the county may nullify it; scant or no facilities are afforded 
him for determining property values; and, finally, he is con- 
stantly harassed by importunities, solicitations, and entreaties 
of his townspeople and neighbors clamoring for special favors 
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and consideration. Confronted with all these and perhape 
other serious obstadeg to good work, many assessors liirow up 
their hands, practically copy the old assessment-roll and " let 
it go at that" 

Und^ these conditiosis it is so difficult as to make it well 
nigh impossihle to get good and competent men to take the 
office of assessor. The office is not highly regarded in the 
community, little or no honor goes with it, much sor- 
row and grief comes to the assessor who really tries to do 
his duty, it is an underpaid and menial office, and it cannot 
be wondered that men of ability shun it. 

I do not wish to be understood as asserting that there are 
no good assessors for «udi is not the case. There are nouany 
strong, competent and coujageous men in the state of ISTew 
York to-day holding that position. Handicapped as they 
are by the inefficiency and carelessness of others and by the 
system under which they are compelled to work, these men 
are actually doing their part despite majay discouragements. 
These assessors might well be called heroes because their 
work in many instances might be described very properly 
and truthfully as heroic. They have broken the manacles 
which have not only impeded but also actually hindered 
progress in this work. They have blazed the way to a new 
freedom and to them and their work should be given full 
credit for the actual and material improvement in the local 
assessment and taxation of property. However, we are far 
from a Utopian condition; we have not yet reached the 
millenium; but we have actually started in that direction 
and are well on our way. Scarcely a day now passes that 
the Tax Department is not infcwrmed that the assessors of 
another tax district and in some instances of an entire county 
have decided to revise their work and assess all taxable prop- 
erty therein at its fuU value as required by law. It is only 
a matter of time when this will be the jwactioe in every tax 
district in the state. 

The two most effective forces at the command of the State 
Tax Department in its work with local taxing officials are 
first, its power under the law to review and correct county 



Digitized by 



Google 



COOPEEATION IN LOCAL ASSESSMENTS 97 

equalizations and apportionments of general taxes, and 
second, the distribution of moneys collected under the state 
personal income tax law. 

When the Tax Commission made it known that it intended 
to exercise its authority to review county equali^tions and 
apportionments of taxes and since ihe manner in which those 
reviews would be conducted was fully understood, the com- 
mission has been requested to review certain county equaliza- 
tions and required, by formal appeals to it, to review certain 
others. I have heard practically all of the testimony given 
upon the trials of those cases in the past five years and I 
should be ashamed to have you know or to have known gen- 
erally the iUegal and dishonest practices in the assessment of 
property, in the county equalization of those assessments and 
in the apportionment of general taxes in some counties as dis- 
closed by the sworn testimony of some witnesses. In a pros- 
perous village it was found that homes costing $4,000, $5,000 
and $6,000; insured for $3,000 and $4,000; and mortgaged, 
in some instances, for about the amount of the insurance were 
assessed and had been for years for amounts ranging from 
$500 to $800. The board of supervisors had given to the town 
in which this village is situated an equalized rating of 85 per 
cent. The Tax Commission for the same year gave it 38 per 
cent and directed it to pay back to certain other tax districts 
in the county approximately $40,000 which it did without 
protest In another case, the data and other evidence pro- 
duced by the commission showed that, in one of the large 
cities in the state, practically all property other than the 
property of a large manufacturing corporation was assessed 
at approximately 37 per cent. This rating was accepted 
without objection by both parties although the city itself had 
claimed previously about 75 per cent for the same property. 
In another case, a supervisor testified under oath that he 
prepared the equalization table under review; that he knew 
it was wrong from the beginning yet he submitted it to the 
equalization committee and recommended its adoption ; that 
he recommended its adoption by the board of supervisors and 
as a member of that board voted for it ; and that the table 
4 
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was adopted and the general state and oountj taxes were 
apportioned thereon. This supervisor's town was rated at 
79 per cent in the table while the evidence indicates that 20 
per cent may be too high. Later testimony disdosed that, 
after receiving notice of the first hearing in the review, this 
very supervisor sought to have this equalization table removed 
from the official minutes of the board of supervisors and 
another table substituted. It is needless for me to say that 
he is no longer a supervisor. In another county one town 
under the commission's decision has received back from 
other towns about $450,000 taken from it under an illegal 
county equalization and apportionment. In another county 
more than $250,000 and in still another county nearly 
$75,000 has been paid back under similar circumstances. 
The extreme care and the thoroughness with which these 
reviews have been conducted and the justice of the commis- 
sion's decisions therein is evidenced by the fact that upon 
each appeal from its decisions to the appellate division of 
the supreme court and to the court of appeals, the decision 
of the commission has been sustained. This work has had 
a wholesome effect not only in the counties in which reviews 
have been conducted but also in other counties and it has 
been the direct cause of much improvement in the work 
of local taxing officials. 

It is said that the best way to a man's heart is through his 
stomach. While it is quite impossible for us to travel that 
route we have traveled many times the next best route whidi 
is through his pocketbook and our ticket is the personal 
income tax law. When all other means are without avail, 
if the fact can be shown that one, by his own act or by the 
act of another under his control, is deliberately deprived of 
any part, no matter how great or small, of his needed financial 
income, he is quite likely to avail himself of any opportunity 
to get that part of it. There was little trouble in arousing 
the people in one of the counties of the state to better assess- 
ments when they were shown that they were paying their 
hard-earned money into the state treasury on the basis of 
$80,000,000 and drawing it out upon the basis of $7,000,000. 
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Thirty thousand dollars paid in and $9^000 drawn out whereas 
it should have been, $30^000 paid in and about $40,000 drawn 
out How the words of condemnation have changed to words 
of everlasting praise for a mayor of one of our cities who 
had the courage to insist that last year all taxable property 
in his city be assessed in accordance with law and at its full 
value. That city's share of the state income tax moneys 
this year will be apportioned to it upon the basis of iSOyOOO,- 
0.00 instead of $8,000,000 and the city should receive nearly 
$25,000 instead of $10,000. I cannot tell you how deep is 
the chagrin of a neighboring city in the same county when 
it realizes that it will receive this year only one-half the 
sum it would have received under this law had it followed 
its neighbor's example. 

It is anticipated by those responsible for our state income 
tax law that each town and city will receive, of the moneys 
collected thereunder, approximately one and one-quarter 
mills on each dollar of assessed value of its taxable real prop- 
erty. You can determine for yourself the amount which 
your town or city should receive by multiplying the assessed 
valuation of its real property by this rate. The amount which 
would have been received if all real property is assessed at 
its full value as the law requires may be determined approxi- 
mately by dividing the amount to be received, by the equaliza- 
tion rate adopted by the State Tax Commission in equaliz- 
ing values of special franchises in the town or city. 

To illustrate — 

(1) Total assessed valuation of real property 

in a tax district $3,660,190 

(2) Estimated return under personal income 

tax law on each dollar of assessed value 

of real property . 00125 

(3) Tax districts share (l)x(2) $4,575 24 

(4) Bate adopted by State Tax Commission 

in the equalization of values of special 

franchises in the tax district 50% 
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(5) Amount tax district would receive were 

its property assessed at full value — 

(3)^(4) $9,150 48 

(6) Net loss to tax district —(5)— (3) $4,575 24 

The population of this tax district is about 10,000 and the 
average loss to each inhabitant is approximately forty-eight 
cents, and the owner of taxable property in the district must 
pay an added tax of one and one-quarter dollars on each thou- 
sand dollars of its value to make up the loss. The total amount 
of the state tax levied against taxable property in this dis- 
trict last year was $5,432.42 and it would have been paid 
practically without a penny of added cost to the taxpayers 
of the district had their property been assessed at its full 
value. 

A few calculations like this were all that were necessary 
to arouse taxpayers to a full realization of both the folly of 
underassessments and the direct financial loss to tliem from 
this source. Now, not only do they want full value assess- 
ments but also, in many instances, they are demanding it. 
Of course, they blame the assessor of their tax district for 
their loss but the real blame is upon their own heads either 
by their failure to support him or by their decided opposi- 
tion to any changes in assessments. 

I have given up all hope of securing an ideal tax system 
and I am convinced that no such system can be evolved by 
legislative enactment alone. The best we can hope for is that 
our tax system be brought, under existing conditions, as near 
as possible to the ideal. Today we have a body of assessors 
all of whom not only desire but also are anxious to perform 
their work in full compliance with the law and for the very 
first time they have the support of taxpayers to that end. 
While good results must and will follow, best possible results 
cannot and will not be obtained unless we have what we do 
not now have — centralization of positive authority over local 
assessments. It is very evident, and I think in this you will 
agree with me, that a score or more assessors in each county 
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working independent of each other and sometimes at cross 
purposes and under no central control cannot accomplish 
best possible results no matter how efficient each one may 
be. Team work is needed and there must be a captain to 
direct it. We are not unlike an army going into battle, each 
man ready and anxious to do his *' bit " but without a com- 
mander to direct their united effort which alone can bring 
complete success. At former conferences, the necessity for 
county supervision of assessments has been declared in strong 
terms and I again urge that you continue with even greater 
effort than ever before to work for its realization. While 
we have always needed it, the real need has never been so 
great as it is right now. 

Taxpayers pretty generally are beginning to realize that 
they have been victimized under the past system, which is 
but a breeder of illegalities and injustices and which has 
operated to their direct financial loss. You can depend upon 
it that they will rise to the necessity of the occasion as they 
have risen before to correct similar abuses and adopt best 
possible measures to prevent their recurrence. We have 
cooperation and we have standardization in local assessments ; 
the most serious trouble is, however, that we have at present 
too many standards. What we need and must have is one 
standard and I urge your hearty aid to that end. 

Peesidbnt Walsh (now presiding) : Any discussion ? 
Any questions to ask Mr. Rockefeller ? 

Me. Burke (of Oneida) : I would like to ask Mr. Eocke- 
f eller to explain — if one town or city in a county assessed 
at full value and the others did not — if that town or city 
will receive a benefit from the income tax equal to what they 
win lose by paying an excessive part of the county and state 
tax? 

Ms. Eockefelleb: Your question appears to be based 
upon the assumption that assessments will not be equalized 
properly and legally by the county board of supervisors for 
the purpose of apportioning the general state and county 
taxes. If each tax district in the county is given the correct 
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equalization rating by the board of supervitorB, each town 
will pay its just and proper share of those taxes. 

Mb. Burke (of Oneida) : What is your recommendation ! 

Mb. Eockefelleb: To see that each town gets proper 
credit for the work of its assessors and that the assessments 
throughout the entire county are properly and correctly equal* 
ized. The county equalization can harm a tax district either 
by giving it too low an equalization rating or by giving other 
towns too high ratings. The result is the same. 

Each town should see to it that the county equalization 
table is a correct one and if it is no town will pay more than 
its true share of the taxes. 

Mb. Bubke (of Oneida) : That puts you to litigation. 

Mb. Eockefelleb: Not necessarily, yet if it docs it 
might be worth the cost. It has been to some tax districts. 

Mb. Bubke (of Oneida) : I considered that last summer 
and we decided to assess at full value. The other towns were 
not doing it and we thought that we would pay a larger share 
of the county and state tax than we would get from the income 
tax. 

Mb. Eockefelleb: "No tax district can suffer injustice 
in the apportionment to it of the state and county taxes if the 
county equalization is correct. 

Mb. Tobin : The State Tax Department could help him. 
They could step in and say that the other towns are under- 
assessing and back him right up, " your assessment is cor- 
rect, and we will give you a proper equalization." 

Pbesident Walsh : You have a right to request a review, 
Mr. Burke. 

Mb. Bubke (of Oneida) : A town or city doesn't always 
care to take the chance. They will not always get the relief 
they are entitled to. That can be done without making each 
tax district suffer ? 
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Pbesident Walsh : The provision of the income tax law 
in its method of apportionment was very largely inspired 
by the desire to make each tax district assess on the fair and 
full market value, knowing that it could not be worked out 
through equalization. Now, if you feel that the board of 
supervisors are not acting fairly with you, of course you 
should first bring it to the attention of the equalization com- 
mittee or commission, if you have one in your county; then, 
if still aggrieved, to the State Tax Commission. 

Mb. Bubke (of Oneida) : I recall in the county of Oneida, 
the city of IJtica was thought to be assessed higher than the 
country towns, and they asked for an equalization, and liti- 
gation grew out of it. I think they got some reduction, and 
the people throughout the county, and I think those in Utica, 
were not entirely pleajaed with what was done. We found 
the " best men " in the towns and city coming forward and 
swearing to assessments lower than they knew was the actual 
value, and we obtained only an approximate result. No one 
was satisfied. The country towns claimed Utica got the best 
of it. Very prominent men, — statesmen as they were called, 
and prominent men throughout the towns, went before the 
body and gave evidence in which they swore that property 
was not worth what it was assessed for, and that the equaliza- 
tion was unfair. I believe that the only way a true assess- 
ment can be made is by devising some system by which an 
actual assessment of property, an assessment at actual value, 
is made ; and I doubt whether you can get assessors that can 
stand up against the solicitation they are constantly subjected 
to and assess property at full value under our present system. 
I thing one reason why New Eochelle was so successful was 
that they had an assessor that could not hear. 

Mb. Van Aukei^: I think I can answer the gentleman. 
Any tax district that assesses its property on a full value 
basis can procure a proper equalization. If your board of 
supervisors does not give you a proper equalization the State 
Tax Commission will. 
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I am speaking from experience because I was special coun- 
sel for the city of New Rochelle in three appeals to the State 
Tax Commission from the equalizations as made by the board 
of supervisors of Westchester county for the years 1916, 1917 
and 1918. 

New Rochelle in 1916 increased the assessed valuation of 
its real property from $41,000,000 to $62,000,000. The 
board of supervisors in equalizing their assessments did not 
give the city of New Rochelle proper consideration for this 
increase. As a result the city of New Rochelle appealed. 
The 1916 appeal has been tried, and determined by the State 
Tax Commission. It was reviewed by the courts and finally 
unanimously affirmed by the Court of Appeals. 

I think there has not been an appeal from an equalization 
that was fought more strenuously than the Westchester county 
equalization appeal. Not only did they contest the matter 
in the courts but the board of supervisors introduced in the 
Legislature a bill to take away from the State Tax Commis- 
sion their right to hear such appeals. This legislation was 
never reported out of the committee. 

New Rochelle has been credited with over $40,000 as a 
result of the 1916 appeal, and the 1917 and 1918 appeals 
are in process of settlement which will probably be settled 
within a few days with the result that the refund to New 
Rochelle for the three years will amount to practically 
$100,000. 

I want to say in this connection that the injustice done 
to the city of New Rochelle by the equalization of the board 
of supervisors was corrected by the State Tax Commission, 
and I can assure any tax district who may be placed in a 
similar situation that they can procure a just equalization 
from the State Tax Commission. Do not be afraid of this 
question because I am satisfied, and I speak from three 
years' experience, that we have a State Tax Commission at 
Albany that is going to stand by the tax district that assesses 
its property according to law. 

President Walsh : I would like to say, Mr. Burke, that 
we in the State Tax Commission believe that your notion 
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of that question of true value by the taxpayers and citizens 
generally is erroneous, if properly understood by them, and 
I will cite for you an instance which occurred in a city of 
thifl state, — Middletown, where, as Mr. Rockefeller has 
pointed out, the assessors, under the direction of the mayor 
of that city, increased their valuation from $8,000,000 to 
$20,000,000. As a result of their action there was a mass 
meeting called in Middletown, largely attended, and that 
mass of citizens, totally disregarding the statutory provision 
to assess at full, market value, voted an expression of desire 
to continue to assess at about 45 per cent. Mayor Cox went 
on with the proposition, and he ran into a mayoralty cam- 
paign in which the question of assessing at full value was 
the leading issue, and Mayor Cox was re-elected by 1,000 
plurality, the largest he has ever received. This illustrates 
that if you bring the facts home to your people it will be 
successful, because as a campaign issue it will be discussed 
and consequently thoroughly understood ; and we feel that in 
every tax district, if you will show the people wherein they 
are being penalized and placed at a disadvantage by these 
inequitable valuations, the assessors will receive the approval 
and support of the people. Only recently an assessor asked 
me the question : Are we at a disadvantage if we increase ? 
We have to pay more city and county tax. I showed him 
where his county has been heavily penalized and had been 
paying on the average rate of 85 per cent; not 55 per cent, 
as assessed; that assessor believed honestly that his district 
was escaping a certain part of the state tax by low valuation. 
Many of them will say that New York city is paying farmers^ 
taxes; that New York is assessed at a high rate and the 
farmer districts at a low rate. Men who say that do not 
realize that the state equalization table takes care of that ; 
that the low counties are penalized and are brought up to 
the average, while the other fellows are brought down. 

Me. Spebey: The gentleman from Oneida spoke of the 
question of the Oneida county equalization. I think the 
failure of the county equalization lay in the fear of the tax- 
payers that none of the tax districts in Oneida were com* 
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plying with the law. There is an old maxim in jurisprudenoe 
that he who seeks equity must go in with dean hands ; and 
I believe a municipality which like New Bochelley assesses 
its property at 100 per cent yaluation, — goes into the county 
and demands justice, it will get it I believe that any tax 
district that will assess at full 100 per cent, and then go to 
the board of equalization or to the State Tax Commission 
or to the courts, having done equity themselves, will have 
no trouble; but if they go with a percentage assessment 
ridiculously low, say 60 per cent, and complain that some 
one else is only assessing 50 per cent, they are going to have 
hard sledding. 

Mb. Bbodbbicx: It seems to me, Mr. Chairman, from 
the experience I have had, that it is not the poorer class of 
people that object to a high rate of assessment. Generally 
we find that it is men of wealth who go before the board of 
assessors and complain. Mr. Bockefeller commended Mr. 
Sheehan of Niagara Falls, recently deceased. I recall well 
when he was appointed assessor down there, and I believe 
the first assessment was very, very low, — that is the per- 
centage of assessment. He started out, without fear or favor, 
and assessed every piece of property in Niagara Falls at 
what he thought was the full value. He was harassed on all 
sides, not by the people that own their own dwellings, not 
by the man that was making a salary of $1,000, $2,000 or 
$3,000 a year, but by the men who were receiving big com- 
pensation or incomes; and I saw in the newspaper that a 
newly-elected mayor had made one promise, — that if he were 
elected it would be a great pleasure to discharge Mr. Martin 
Sheehan; but before he was able to discharge him, Mr. Shee- 
Ihan died. Now, it is the honor a man receives for being 
on the square that endures, and the fact that Mr. Sheehan 
had earned the respect of his neighbors makes his decease a 
circumstance to be deplored. Such men as he are needed in 
the assessing business. The condition which Mr. Sheehan 
met and overcame exists not only in Niagara Falls, but in 
nearly every city of the state of New York. 
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Ms. LxLAin) "S. Wood (saperrisor of Borne) : I assume 
that the State Tax Commission has elaborate information 
which is not in possession of local assessing officers, particu- 
larly the municipalities ; and on this question of cooperation, 
and referring to the practice of state and federal officials of 
sending their experts to the municipalities to assist in making 
the income tax returns; and referring to the statement that 
two experts were appointed under an act of the Legislature 
by the State Tax Commission to go into different parts of the 
state, I assimie that two men could cover but a small part of 
the state. I would ask whether any recommendation looking 
toward enlarging materially the number of those experts to 
go into the different parts of the state, whether invited or not, 
to assist assessing officers in difficult matters of taxation, has 
been made ? 

President Walsh : The world, like your city, Mr. Wood, 
— like Rome, — was not built in a day, and our plans are 
not perfected in a day. We had to fight for an appropria- 
tion for these two men. We have accomplished more with 
them than without them, and it is our intention to send 
them only into poorer tax districts. We figure that a city 
has means of getting the information which the smaller places 
have not got. They are poor, and you can not induce town 
boards to give appropriation for the pay of experts. I 
myself fed that we might better try the experiment with two 
men, than to attempt to increase the force at this session of 
the Legislature. 

Mb. Wood: I assume they are not only technical experts, 
but they are also learned in matters of value and elements 
which make value. 

Pbesident Wamh: Oh, yes. They are very competent 
men. Mr. Wood refers to the fact that the State Tax Com- 
mission has data invaluable to assessors, but not accessible 
to them. The State Tax Commission equalizes for special 
franchise purposes; those rates are submitted to town or 
city clerks and they are published in the annual report of 
the Tax Commission ; any assessor can see the rate at which 
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his town or village has been equalized, and, disagreeing with 
it, it would be natural for him, if interested, to find out what 
data is in possession of the State Tax Commission ; I want 
to emphasize that it is available to any assessor in the state. 
We are glad to be helpful in that direction, if they will only 
ask for the help. 

Now, we are approaching the hour of adjournment. I am 
requested to announce that the committee on resolutions will 
meet tomorrow at 9 a. m. in this room. (Reads list of names 
on committee.) At nine tomorrow morning. 

I am also requested to announce that the nominating com- 
mittee — 

Mb. Holcomb: I suggest we meet for a few minutes 
after the evening session. 

President Walsh : Then these gentlemen will meet Mr. 
Holoomb after the adjournment of tonight's session in this 
room. The resolutions committee will meet at 9 o'clock to- 
morrow. The secretary will read the resolutions we have. 

(Mr. Woodworth reads resolutions Nos. 1 and 2, which 
are referred to committee on resolutions.) 

President Walsh : Tou are again requested to register. 
Those who register will surely receive the printed proceed- 
ings as soon as ready for distribution. The money is a minor 
point. Do hot fail to register because the clerk will surest 
that there are dues. The work of the conference is sup- 
ported largely by voluntary contributions. 

We will now (5:15 p. m.) stand adjourned until this even- 
ing at 8 o'clock, this being a continuing program. 
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Thursday evening, If arch 18, 1920, 8 :30 o'clock. 
Lessons from Other States, by Carl C. Plehn, 
Discussion. 

Assessment of Tangible Personalty, by George B. Elwell. 
Uniform Date of Assessment, by Charles J. Tobin. 
Discussion. 
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THIRD SESSION, 8:30 P. M. 

President Walsh (presiding) : The conference will be 
in order. I am sure that the conference will be pleased to 
listen to Professor Carl C. Plehn, of the University of Cali- 
fornia, who will address us on ^^ Lessons from other States.'' 

[Ill] 
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LESSONS FROM OTHER STATES 

Pbofessob Carl C. Plehn 

University of California 

Mr. President and Members of the Conference: 

I have not come with any set speech prepared, for, in a 
sense, I am away on a vacation and trying to get a rest ; but 
there have been certain matters that I have been turning 
over in my mind for a long time that seem to me very impor- 
tant for taxmen, and assessors especially, to consider with 
care, and the subject that I am going to take up has not much 
to do with the experience of other states. I am not going to 
try to tell you, for example, about the perfection of our Cali- 
fornia system, nx)r betray any of its defects. My subject 
might better be stated as the high cost of living and the high 
cost of government. There are certain very plain considera- 
tions that come before us when we contemplate the fact that 
the cost of government has gone up from somewhat the same 
reasons that the cost of living has gone up, and that it 
undoubtedly will go up still more for the same reasons; that 
the general inflation, the rise in prices, necessitating as it 
has done an increase in wages, will ultimately react upon the 
cost of government — That is inevitable. Then back of that 
lies the question : How is it going to be met ? 

This is apart, and aside, in a way, from the changes in 
matters of public finance that are going on all the time. We 
are increasing our expenditures all the time normally, but 
this brings in an abnormal, sudden, direct increase, the f uU 
effect of which is not yet felt or shown in the accounts of 
cities and states. 

I do not believe I appreciated until a few days ago the 
rapidity with which we are changing the functions of gov- 
ernment and expanding them. Away back in 1896 I wrote 
a book, entitled " Introduction to Public Finance,'^ making 
at that time a pretty fair survey of the various sources of 
revenues, and discussing taixation generally. I am just revis- 
ing that book, and I have had occasion to compare the very 

[112] 
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first edition with the one now in the making. I was aston- 
ished at the number of changes that have come about in a 
period of just about 25 years. Things in taxation that were 
a dream 25 years ago, — things that were a mere hope of* 
reformers are realized, and others are in a fair way to be 
realized, too. In that interval the income tax and the inherit- 
ance tax have come in. The general property tax which 
25 years ago was r^arded by most students as something 
antiquated and hopelessly bad has been amended and recon- 
structed. It has been shorn of its incumbrances and strength- 
ened in its ministration. Today it is, I will not say altogether 
coming into favor, but it has been made a workable tax that 
can be used with a fair degree of equity. 

Changes in administration that had been hoped for and 
were mere dreams in 1896 have come about; centralization 
is coming. I need not enumerate all those matters in taxa- 
tion ; the suggestions I have made will bring them to your 
minds. 

On the other hand, the expenditures have been increasing 
and changing. The matter of government expenditures after 
twenty-five years is being very much better handled than 
before. There is less graft, less duplication. There is plenty 
more to do, but the changes in that direction are very consider- 
able. Our various boards see to it that there is better and wiser 
spending of money. The new things that we are doing are 
not so very numerous, when you come to list them on your 
fingers ; but the better ways of doing the old things are sur- 
prising in number and extent. Our educational system is 
better than it was, but it is costing more money and is worth 
the money that it is costing. Good roads have come into 
favor, mothers' pensions is a new method of handling public 
charities or the care of the public dependents, which is only 
one phase of what works through the whole system of caring 
for public dependents. Prisons are to a certain extent becom- 
ing corrective, and every criminal, reformed is on the way 
to becoming a good citizen. 

I introduce this review of the past twenty-five years to 
call your attention to the fact that taacaiion is light ofdy 
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where the money is well spent; that a oomparatiTely li^t 
tax is bardensome if tlie money ia misspent ; but if the money 
is well spent and the government handles its operations prop- 
erly, it creates, in a way, great sources out of which taxes 
can flow. 

To return, the cost of living has gone up and the cost 
of government is going up, but it is lagging behind. As 
prices went up the increases moved from one group of com- 
modities to another. Prices went up first in the munitions, 
and in the industries which supply the munition factories 
with their materials. Then in the industries which supplied 
those with their materials, and so step by step, but with an 
interval of time between, the rise of prices moved from one 
industry to another. In the same way wages were a£Fected. 
Wages went up first in the munition factories, then, step 
by step, wages had to be raised in other industries. Then 
the so-called ^^ vicious circle " began, and when wages went 
up, prices were raised, then the wage-earner wanted more 
because the profits of employers had gone up, until the entire 
community has been affected by it, except a considerable 
class who are living upon interest and fixed incomes that 
are fixed by contract, including a considerable number of the 
salaried people. Now the wave has got to go over to those 
others before we come to a level again, before things are 
equalized. Among those who have remained unaffected to 
any great extent have been the public employees, salaried 
persons serving the public, of which we may select, to pro- 
vide a type and sample, the teachers, and because also they 
are the most numerous. The teachers' salaries are a matter 
now of constant, daily discussion. It is recognized by 
practically everybody that they must be advanced. I picked 
up an evening paper to-day, and I saw reports of various 
places in New York state where raises were being granted 
to teachers. The increases, however, are very insignificant, — 
a matter of $200 in one town and $100 in another town, per 
annum. It is a mere pittance in either case. Against the 
doubling of wages and the more than doubling of prices, 
that is not a leveling up. More than that has got to be doQe« 
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This is going to react upon government and government costs 
in a very important and effective way. If you stop to think 
about it, the greater part of the expenditures of our state 
and local governments and of the federal government, too, 
goes for wages and salaries. I do not know how much it is. 
I do know that in some of the states of which I made a care- 
ful examination, that the school system costs about 85 per 
cent for salaries, — that is 85 per cent of the entire appro- 
priation for the support of schools is paid out in salaries, and 
15 per cent goes to the cost of materials and the upkeep of 
buildings, janitors' help, et cetera. The janitors' end of it 
has already been affected more than the increased cost of 
living for the teachers has yet done. 

Let us say, just for the sake of having an example, — to 
have some concrete figures, — that 80 per cent of our govern- 
ment costs are salaries, which will have to be raised in order 
to keep up the standard of government. Well, if you double 
those salaries you have raised your taxes 80 per cent. If 
you raise them only 50 per cent, you have raised taxes 40 
per cent. The strain on the taxes is a great deal larger than 
I think we ordinarily appreciate. We do not realize how 
much it is going to be when we make the proper adjust- 
ments to put those persons in the employ of government on 
the same level as other people. Can we make them hump 
along on the old low level basis ? I do not believe we can, 
and I do not believe that we ought to try to do so, for reasons 
I will mention in a moment. I do not believe we can, because 
we shall lose our most efficient teachers. We shall not be able 
to get adequate persons. I do not believe we ought to, 
because it means deterioration in the schools and also other 
branches of the public service in exactly like measure. Who 
are being drawn off into other lines at the present time? 
Which of the teachers? It is the bright, self-reliant ones, 
those who are capable of doing other things as well, — just 
the very ones, — most of them are the younger ones, — just 
the very ones who will grow up to be the most effective of the 
whole lot. Staying on, of course, are many faithful souls 
who served the government so long that they would find great 
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diflSculty in adjusting theznflelyeB, 'but who are, as yet fully 
efficient, and who ought to be kept efficient, — who should not 
be starved by poor food and not only by that, but by inade- 
quate opportunity for the intellectual food and intellectual 
stimulus which a teacher should have to keep going properly. 
Just the same things are true in the other departments of the 
public service and here too those who are staying, are rather 
the poorer ones, who couldn't get out perhaps ; who have not 
that adaptability and originality and push that would carry 
them successfully into other lines of employment 

Now, if we are going to drop down the standard of our 
public service, it means poorer government, or means poorer 
schools and that means poorer citizens and less productive 
ability, and in the end less tax-paying ability and less 
revenues, and at the same time, by the rule I started with, 
that good government is cheap at any price and that poor 
government is dear at any price, you are making your tax 
burden all the heavier by trying to save money. 

It is inevitable that the cost of government will go on 
up, and that these costs will have to be met. The appropriat- 
ing branches of our government, the legislative branches, will 
be, I think, rather rr^ady and inclined to make the necessary 
appropriations for the necessary increases, but they will be 
puzzled distinctly how to raise the money. The burden 
of it will fall upon our local tax systems. The states will 
probably be called upon, to help out; but the brunt, the 
hardest pressure wiU be in the local taxes. Of course the 
states vary, so that one may not generalize ; some states con- 
tribute a good deal toward local government, others do noth- 
ing, so that just where it will fall in different states is of 
course very difficult to say or generalize upon; but it is per- 
fectly dear that the brunt of it will fall on the localities. That 
means for most part of the country that the brunt of that 
burden will, has got to, be borne by real estate, for real 
estate constitutes the greater part of the subjects of local 
taxation. Again, can the local governments find new sources 
of taxation, as fast as it is necessary to do so to meet this 
demand, which is so urgent just now? They may develop 
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business taxes eventually. We have just thrown away one 
nice source of easy money, liquor taxes and that makes it all 
the harder. But business taxes will probably develop from 
sheer necessity. As a matter of fact, as our finances, federal, 
state and local, are now organized, business taxes and prop- 
erty taxes are about all the localities have. The cities have 
practically nothing else to fall back upon. They may event- 
ually get something out of income taxes from the states. That 
is one possible source, but it seems almost impossible to avoid 
the conclusion that to meet this increase in the cost of local 
government it will be necessary to come back upon real 
estate. 

Now, the habit of the appropriating branches of our 
government is to appropriate money, or decide to appropriate 
it, so that it is practically a far-gone conclusion that the 
money will be appropriated, then to worry over the rising 
tax rate which so annoys the taxpayer, and then to pass 
the buck to the assessor to raise the valuations. The assessor 
can hardly ever get away from it. He is the goat in a great 
many cases. Moreover, the taxpayers look to him and blame 
him first. They may know very well that it was done by the 
Legislature when it made appropriations and passed the tax 
levy increasing the rate. Even if a taxpayer gets rich he 
kicks on paying higher taxes and blames the assessor. The 
assessor gets it any way you look at it. 

The next question arises at once: can real estate pay for 
it? Can we get more tax money out of real estate? Some- 
body will tell me that if these causes affecting prices, — the 
general inflation of our circulation, the general inflation of 
prices, if it is going on until it evens out, must sooner or 
later affect investments and affect real estate, and in other 
words that the price of everything including real estate will 
go up ultimately. Perhaps it will. It ought to. If the 
explanations which we are given by economists and by our 
federal reserve board, and by our financial and banking 
authorities in this country and abroad are correct as to the 
increase in prices, it is caused by the increase in the cir- 
culation of various forms of credit, poured out in such 



Digitized by 



Google 



118 STATE TAX CONFXBENCE 

lavish quantities during the war in all countries and slowly 
passing into circulation and serving as money and raising 
prices irregularly, going from one group to another by Aoy» 
stepsy from one class to another, certain classes lagging away 
behind, and ultimately certain classes of things not rising in 
price as fast as others. This general cause, operating to 
raise prices and wages and necessitating increases in salaries, 
should reach investment properties and raise their prices 
normally too. 

From one point of view the present status of real estate 
is anomalous, in that it remains behind, in that values have 
not been reflected, so that it is in effect falling in value. 
It has remained on the old dollar basis, but the new dollars 
are only fifty cent dollars, or thereabouts. The question then 
would adjust itself, if the values of real estate reflected the 
same advance that the value of everything else not money 
reflects. If real estate had gone up as commodities have 
gone up, we should be all right. It has not, yet, although 
here and there it shows signs of shaking up and advancing. 
What is the trouble ? Is it merely part of the general lag ? 
You take a bond, a first dass railroad bond, and it is utterly 
hopeless to expect that that bond will advance in value or in 
price very much. It will fluctuate a little as the market rate 
of interest goes up or goes down. But a bond is distinctly 
a promise to pay dollars, and it can never pay any more 
dollars, and you cannot expect to sell it for many more dol- 
lars. If it pays six per cent or sixty dollars a year, it is 
sixty dollars that is paid, and the bond, while it may fluctuate, 
always remains a dollar proposition, and therefore we can 
expect no change to correspond to changes in the general price 
level. 

In the case of stocks the matter is a little different. If the 
earnings of the company go up because prices have risen, and 
therefore the profits being the same fraction of prices, after 
the change in the purchasing power of money as before,— 
if profits rise and the federal government does not take it 
all away in taxes, the dividends will begin to rise, and 
naturally the shares of stock will sell for more on account of 
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the increase in dividends. In other words, — we can normally 
expect an increase in profits and dividends to result from the 
increase in prices, and increase again in dollars (but in 
-fifty-cent dollars, of course) and that the value of the shares 
of stock would adjust themselves to the new price level, and 
that you would have stocks selling for more. We see signs 
of the beginning of that already, and it is probable that stock 
values will adjust themselves pretty soon. By the same 
process, then, the value of real estate, or the selling price 
of real estate, cannot go up until the earnings of real estate 
go up, and when they have risen, and the increased rental 
values look to be permianent, and people are satisfied that 
they are not a mere temporary feature, then the value or 
selling price of real estate will advance in its turn. You 
cannot expect it to come as early as in some other cases, 
because people are in doubt as to the permanency of increased 
earnings of real estate. The farmer does not venture to buy 
that next farm, because he notices that the earnings have 
appreciably gone up. He does not dare do that until he feels 
some assurance that the prices of his products are going to 
remain somewhere around the present levels. He says to 
himself, " if prices come down again, then the profits from 
an acre of land are going down, too." If he sees that prices 
are going to remain level, on the present level, — it will 
probably be the case that the price of an acre of land will 
go up, because the profits have gone up. 

We see the same thing going on in the cities. Build- 
ing was stopped during the war, and at the present time 
most of the cities have not accomodations enough to meet 
the demands of the population. Of course that problem is 
again all mixed up with various currents and cross currents. 
One reason there is such a strain upon the housing facilities 
and office facilities, rooming facilities and buildings in cities 
is that people have more money to spend and are spending 
more money and demanding therefore larger quarters and more 
space, and where 100 people take a little more space each 
than they did before, it crowds the walls of the buildings hard, 
as well as the normal increase in population, which has not 
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been met by a normal increase in building. Bents are going 
upy and we are damning the profiteer and calling the land- 
lord all sorts of names, though, when you investigate, un- 
doubtedly you will find he is justified. If there are five 
tenants running after every room, I do not know why the 
landlord should ^ot take the one that will pay the most. 
Surely, if there were five rooms waiting for every tenant, 
it would be expected to be necessary for the landlord to reduce 
the rents to get someone to go in and stay. People hesitate 
about building at the present time, because of the high prices 
of material and of labor, and, therefore, the insufficiency is 
not being made up. If people were satisfied that the high 
prices of labor and materials were permanent and were likely 
to endure, they would build in a hurry, for there is a good 
chance of profit on that basis. In other words, it will slowly 
become apparent that the high rentals are real, and that 
means that the high rentals will pay interest upon a higher 
valuation and will pay a decent return upon the higher cost 
of building and will pay a decent return on a higher valua- 
tion for the land underneath. If that is the case, real estate 
values will advance, and if that turns out to be the case real 
estate can afford to bear this additional burden of government, 
which lags right behind this increased cost of government. 
That brings us to the question, how permanent is the high 
level of prices, — if the ultimate adjustment for the " catch- 
up " of those things that are lagging behind as other prices 
went up, will all depend on the length of time that the high 
level of prices continues. This is an extremely hard ques- 
tion to answer. 

How long will they endure? How soon will they begin 
to come down ? A good many people have discussed it ; you 
doubtless read no end of discussions about it. The best 
authorities, those that are recognized as such, seem to feel 
that it will be a considerable period of time before the adjust- 
ment can come about. We have in all parts of the world 
such an immense amount of purchasing power in circula- 
tion, largely by reason of the fact that it is government credit 
in one form or another. Over in Europe it is paper money. 
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and many issues of bonds ; but whether the bonds have passed 
into circulation as bonds or in other form, they have flooded 
the circulation with credits which are still in circulation, and 
will stay there until those original issues are either retired 
by the government or put away as permanent investments, 
where they no longer operate as a basis for circulating credit, 
and no longer act as a means for purchasing commodities 
and so increasing the general level of prices. 

In all previous wars that we have to judge by we find 
nothing that will guide us. The civil war period was one 
where paper money was issued in America ordy, — practi- 
cally all the rest of the world stayed on a gold basis, — we 
had one place to deflate, and yet it took us into the seventies 
before we successfully began even the deflation of paper and 
the resumption of specie payment. The only period like ours 
in history was the period after the French revolution in 
Europe, and that period, first in France and ultimately in 
England, ended in a complete collapse of the government 
credit and the bursting of the bubble. Then people began to 
trade again on the basis of gold as bullion, practically as 
they are doing today in Germany, where the mark has sunk 
so low that it is disregarded in any serious contracts, and 
all serious contracts are being made on the basis of gold. 
In the period after the French Revolution the thing ended 
in a crash. 

It may be that we are due for an industrial depression, 
but let us hope that it will be a long way off. If we go into 
the depths of a serious industrial depression then prices may 
fall, but until then it is extremely unlikely that prices will 
fall. I believe that a space of time sufficient will elapse 
before we begin to drop from the high level of prices, permit 
of appreciation up to the general level, of investments in 
almost all classes of property. In other words, the same 
forces which made com, wheat, potatoes, shoes and clothing 
go up will make stocks go up and make real estate invest- 
ments go up ultimately, and in like proportion. If that is 
true, and even if it is only partially true, if they do not go 
up wholly to the same extent, the problem of meeting the 



Digitized by 



Google 



122 BTATE TAX OONFEBENOE 

high cost of gOYemment for the local governments is partially 
solved. The only difficulty is that it does not go fast enough, 
so that confidence in the permanency of the higher earnings 
of real estate is not so easily and readily and quickly estab- 
lished. People hesitate to build. They are not confident 
that these conditions are going to be permanent. That con- 
fidence there will come soon, in two or three years, I believe. 
Whether it will be safe for the assessor to proceed, mean- 
while, to raise valuations and thus raise the taxes which 
his constituents will have to pay, is a matter on which I am 
not so clear ; but it is an important matter to consider. The 
fund's have to be raised from somewhere, and the only prac- 
tical source seems to be real estate. There seems to be no 
other available source. I imagine that for the next year, 
guarantees of salary advances, being so urgent, will be given 
before, generally, the tax rate is computed, and that a very 
grave burden will fall on the assessors generally and upon 
tax men throughout the country in the government service, 
to try to do something to adjust the inevitable high cost of 
government to the shoulders of the taxpayers ; and I believe 
they will have to go back, to a considerable extent, to the 
original function of the assessor in the United States, which 
was to try to adjust the burden of taxation to the different 
individuals according to their ability, by his best judgment. 
Now that, for the moment, is a reversal of all our recent 
development, which has been to undertake to tax property 
according to hard and fast rules, as strictly and straightly 
as we could, to arrive at what we imagined was the actual 
value of the property. But where property values are in 
flux, where they are changing and when we don't quite know 
where they are going, when there are some pieces of prop- 
erty that show appreciation in one form or another; where 
the income value has distinctly advanced but the selling 
value has not yet responded and in cases where the assessor 
knows perfectly well that the individual would not be hurt 
by a distinct advance in his taxes; where without prejudice 
or favoritism he might make a departure from the strict 
rule, always bearing in mind that it is a temporary expedi- 
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ent while values are uncertain, and with an eye to the 
future, and no harm would be done. 

I have no patent solution for this problem, but it seems to 
me it is one of so vast importance that we ought all to be 
considering it. The fact remains that the high cost of living 
has created a high cost of government; that we have not 
reached the crest of that by any maimer of means ; that where 
the general level of commodity prices has gone perhaps its 
full length, the high cost of government is lagging behind; 
but that the service and preservation of the best that is in 
our government is at stake, we have got to meet the situation, 
raise the revenues. There again comes the other difficulty 
that the main sources of revenue for state and local govern- 
ment throughout most of the United States is solely real 
estate, and the question is how and when can that burden 
best go on ? Eeal estate values will lag behind and will not 
advance quite as fast as the earnings of real estate advance 
and not as fast as the cost of government will advance. 
It is one of those awkward cases where it is extremely hard 
to make the adjustment through a period of confusion and 
of disturbance, when things are all so very, very irregular. 

I thank you very much for your attention. 

President Walsh : Is there discussion ? 

Mb. Zoller: Would it be proper for me to ask the pro- 
fessor a question ? I am glad the professor did not write his 
speech. He covered a large ground. Now, here is one thing 
that perplexes me, and I think perhaps the professor has 
that in his mind. It was brought out today, too, in the 
address of the mayor of TJtica. What I have in mind is this : 
During 1917, 1918 and 1919 the taxes that were required 
to be repaid by the federal government were high. EKiring 
that same period the cost of living was high. The question 
I want to ask is, assuming those taxes had been half what 
they were, or assuming the excess at the surplus, so that we 
did not have to increase the taxes, would the cost of living 
have been just as high, or would it have been lower ? 

I want to add an illustration that was given here today 
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by the mayor of the city of Utica. He explained that a cer- 
tain landlord was charging rental amounting to $2,500 a 
year for a house containing six flats. He said if that was 
true that property should be assessed for $25,000, because 
that was its value. Now, the mayor's contention was that 
$2,500 was the amount of rental diat landlord was going to 
charge because he could get it, and he said that the taxes 
had not been raised so that the $2,500 that the fellow was 
charging was not because of increased taxes, because they 
had not yet been raised. Now, the whole point is, do high 
taxes increase the cost of living, or does simply the cost of 
living bring about high taxes? It does not seem as if the 
taxes were shifted in the case of this landlord, because he is 
going to get $2,500 a year whether assessed for $25,000 or 
$7,000. He will get it because he can get it ; the rent will be 
$2,500 a year and the tenant will be no worse or better off 
whether the landlord pays taxes on a valuation of $7,000 or 
$25,000. I would like to have the professor answer that 
question as to whether taxes increase the cost of living and 
whether they are shifted or remain with the landlord. 

Peofbssoe Plehn: That is some contract 1 I do not 
believe it would be advantageous to enter into a discussion 
of the intricate problems of shifting and incidence this even- 
ing. But certain points are interesting and part can be 
answered rather simply. In the case of the income tax, the 
heavy income and excess profits taxes levied the first year 
of the war, I think you can easily say that not all of it was 
shifted, for the simple reason that it came to most of the tax- 
payers like the country-side surprise party, the object of 
which is to get there before the folks have time to dress up 
for it. This tax got there before the income taxpayer had 
any chance to know anything about it. The tax fell on the 
earnings of the year before ; the earnings of that year were 
all fixed. The books were closed. There was no chance to 
shift taxes. And now they are called upon to pay on their 
income again. The next year when it may have some effect 
on market conditions. The next year it may, where the taxes 
fall not uniformly, where by some reason or other in the 
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irregularities in the operation of any tax, it fell as a specially 
heavy tax at some particular point, and in as far as it was 
anticipated it would fall there, it may have affected market 
conditions and caused slight shifting. Generally speaking, 
however, a uniform income tax that is not fluctuating very 
much from year to year is not shifted, and the more nearly 
uniform and fair and equitable it is, the less likely is it to be 
shifted ; but the tax that is not uniform or is special has got 
to be shifted. 

Another way of looking at it, perhaps not a specific answer 
to your question, is that the high taxes levied by the federal 
government during the war were the skimming off in part 
of the cream,— perhaps not cream, — perhaps, rather, foam I 
The froth and foam caused as prices began to rise, and what 
were called taxable profits, were merely paper profits due to 
the fact that the dollar had changed purchasing power; but 
we took them to be larger incomes or taxable profits, whereas 
they would not purchase more than before. That is always 
one of the ways in which, during the war, some of the expenses 
are met. With one hand the government gains, with the other 
it loses. It taxes things that are mere paper profits, and 
when it begins to spend it has to pay out more because money 
is decreasing in purchasing power. Both the government 
and the people share in that exchange. I think, however, 
that so rapid was the rise in prices, even compared to the 
heavy taxes, that you cannot attribute the increase in prices 
altogether to the high taxes. 

Mb. Zolleb : If we reduce taxes 50 per cent, do you think 
the cost of living will go down ? 

Pbofessob Plehn : Not so far as any of those taxes con- 
tinue to come home in such a way as to actually discourage 
productive industry or hamper the production of capital. 

Mb. Zolleb: That is true! 

Pbofessob Plehn: It is not quite fair to answer that 
question off hand. If you mean a reduction that is probably 
going to be permanent, and is believed to be going to be 
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permanent^ the effeot is of one kind of another if the reduc- 
tion is all wabbly and uncertain. There is more harm done 
by the excess profits tax today, in my opinion, by reason of 
the fact that we expect it to come off next year or the year 
after, than there is by the burden of the tax itself. Look 
what it does to the lumberman. If he cuts beyond 20 per 
cent profits on his capital, he pays an excess profits tax. He 
quits when he gets to that point. He will not lose by letting 
his trees stand in the forest. He says, '^ I will leave them 
there until the tax comes off," and the result is that we have 
to pay like thunder for lumber. If he thought the tax would 
stay for 10 years he would go on the cut and pay the tax and 
make his profit. There it is the uncertainty, in particular, 
that does the harm. The harm done by the excess profits tax 
is more in that way than anything else. 

Ms. SiLLECE : I was going to ask a question. If we have 
destroyed billions of property, it will take billions to restore 
us baci to the normal time before the war. If the next years' 
salaries and wages and taxes use up the surplus, how are we 
going to live ? 

Pbofessob Plehn: I do not presume to be an oracle or 
a prophet and seer I 

Mb. Silleck : Our railroads today require a great many 
billions of doUars to put them on a paying basis, and they 
can only get it from the surplus earnings of the people. Now, 
if that surplus earnings is all used, we will face a worse con- 
dition than we do today, will we not? 

Pbofessob Plehn: One thing I tried to bring out was 
that a large part of this increased price was not really in- 
creased cost, but the same old cost reckoned in a new and 
depreciated measure of value. Now, you are quite right that 
we shall have to save, economize, accumulate and produce 
more to get back to where we were before. 

Mb. Silleck: Tesl 

Pbofessob Plehn : And the sooner we can get some slogan 
going that will really appeal to the sense of the American 
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people in favor of economy, as the words ^^ safety first " did 
in favor of avoidance of accidents, the sooner we will get 
out of all our troubles. We must have great sacrifice. That, 
however, does not mean that in the case of public employees 
the sacrifice should be placed on them to the detriment of 
the public service and the ultimate damage of the govern- 
ment and the ultimate curtailment of the real efficiency of 
the whole system. 

Mb. Sillsce: Well, real estate feels much the same way. 
They are willing to do their fair share, but they do not want 
to bear the whole burden. 

Mb. Bubkb (of Oneida) : I do not know as it was made 
quite clear, to return to your answer to the gentleman on 
the left (Mr. Silleck). I assume that the taxes, whether 
they be high or low, are an important element in the cost of 
production. Isn't that true ? 

Pbofessob Plehn: Doesn't that depend a little bit on 
what you mean by the cost of production ? If we can look 
away from money for a minute, it will help us. Are our 
government servants part of the producing force ? Are their 
services creating things that are necessary for the welfare of 
the community ? I think they are 1 Well, then, of course, 
to reckon cost of production in that particular sense is another 
thing. If you mean, though, as an expense — 

Mb. Bubee (of Oneida) : I mean in the ordinary sense 1 

Pbofessob Plbhn: I do not know. 

Mb. Bubke (of Oneida) : Are not they part of the ex- 
pense ? Are not they so considered ? A man cannot disregard 
his taxes. 

Pbofessob Plehn : But suppose that is buying service of 
inestimable value ? 

Mb. Bubke (of Oneida) : Suppose we put that aside for a 
minute. 

Pbofessob Plehht Then you may reckon them as a cost. 
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Mb. Bubks (of Oneida) : If thej are high, then the ooat 
must necessarily be higher, and the conclusion is that the 
taxes go up. 

Pbofessob Plbhn: If you come down to the real basis 
of things, isn't there a service, isn't there a quid pro quo a 
return to receive from your taxes that you would have to 
spend other money for to obtain ? That is the only basis on 
which I will assume them to be as a cost of production. 

Let me go back to the answer that I gave to Mr. Zoller. 
Our high taxes during the war, the first excess profits taxes 
went onto the profits of the year before. They could not have 
raised the cost on that basis. 

Mb. William E. Sill (counsel. State Tax Department) : 
Professor, I understood you to say that the general property 
tax had been successfully administered in certain sections 
of the country. I wanted to ask you how you tax personal 
property in your state ? In the state of New York intangible 
personal property is largely exempted, but tangible personal 
property is stiU subject to taxation. As you doubtless know, 
the general property tax in this state has been an absolute 
failure, so far as taxation of personal property is concerned. 

Pbofessob Plbhn: The statement I made was a very 
broad generalization, and what I meant was that the main 
objections and difficiilties which we felt 26 years ago in the 
general property tax have been overcome in one way or 
another. We tax, in actual practice, only tangibles, except 
that we do tax intangibles belonging to corporations, where 
they are attached to physical properties used within the state, 
or place where they are operated, what we call franchise 
values which are used in connection with physical properties 
within the state. I think there is no attempt to tax an indi- 
vidual on stocks and bonds because the same property that 
the stocks and bonds stand for is taxed to the corporation, 
included in its intangible, and generally speaking all over 
the country there has been such an advance in the organiza- 
tion of the entire tax system, and particularly in the assess- 
ment of property, that we have almost forgotten today how 
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rotten the assessment even of real estate was 25 years ago. 
There are a. good many parts of the conntry, to be sure, yet, 
into which you can go into the assessor's office and find no 
maps. Bnt there was hardly any place in the United States 
26 years ago where you could find maps. Twenty-five years 
ago a large part of the country depended on the taxpayers' 
statement. Rolls were Arranged alphabetically I Imagine 
that ! You have no idea of the improvement in the mechanics 
of llie business of assessing. Exceptions are fouaatd in very 
few parts of the country north of the Mason and Dixon line. 
The exceptions are in the old South where those old-fashioned 
methods of assessment still prevail, — and even down there 
you can find many parts of a state ivhere the system is 
approaching the scientific stage. I did not mean to say that 
-we had succeeded in maiing the old general property tax 
successful, as the sole tax. In various parts of the oonntry 
we have adjusted various taxes and we have finally overeoiae 
tiie chief grounds of criticism alleged against it 25 years ago. 

President Walsh : Any further discussion ? 

Mb. Sperry: What do you say to the proposition that 
the real relief is in the education of the people, getting away 
from the taxing buuden, which itself is perfectly legitimate 
to shift if you can get away from it, — in. other words, that 
tax dodging is considered no crime, all entirety legitimate, 
so long as you can get away with it ? It seems to be a popu- 
lar notion among most people that any burden of taxation 
they can get away from is perfectly legitimate and perfectly 
proper. They do not come to the broad idea that it is un- 
patriotic; and don't you think that a general discussion 
through the country with the people in the way of education 
is where the great relief is coming from in taking Tip the 
burden of taxation ? 

Profebsor Plehn : I w«nt to say that, based on my own 
cfxperience as tax administrator, and by conference with 
others who have had a hand in the administration of taxation, 
that T do not agree with yonr indictment of the American 
-people in ;^eneral. I think the American people want to ~pay 
5 
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their taxes. They want to pay them provided they are satis- 
fied that the taxes are justly and fairly assessed. I think 
the tax dodger is well on the road to be ostracised; that a 
man who is known to be dodging his taxes is not looked upon 
with the slightest respect by any except those of his own 
kidney. I think it would.be a wise thing to spread that doc- 
trine a little further and more vigorously, although I do not 
know that it can be done by mere preaching. When I ride 
in the subway in New York (and of course that is a novel 
experience for me) during the period of the making of the 
income tax returns, and see the shop girls, — they appeared 
to be seamstresses and the like, — conning over the income 
tax report, most of them below $5,000-form, on their way 
home from work, and chatting with each other about it, when 
jammed in tighter than sardines in a box, it seems to me 
there is some willingness to pay the tax even down at the 
bottom. 

My experience has been that the people of the United 
States want to pay their taxes, provided they are satisfied 
they are paying their fair share. 

Mr. Arthur N. Pierson (of New Jersey) : I think that 
solution could be very largely brought about by a greater 
assurance on the part of the taxpayers that their assessments 
were equitably levied. I have attended a great many tax 
complaints, or sessions of tax equalization boards, and I 
think, almost without exception, that when the complainant 
is shown that his assessment was no larger and his resultant 
tax no greater than his neighbor's, or those he thought had 
about the same sort of property, he seemed to be perfectly 
satisfied. It has always been a question in my mind whether, 
if we paid less attention in our preparation of the machinery, 
and used more honest determination to bring about an equi- 
table and just assessment in districts, one district with an- 
other throughout our whole state, that we would very largely 
preach the gospel of justice to the people. Somehow or other 
I have in my mind my own experience. As badly as it hurts, 
if I knew it hurts the other fellow just as badly, I am fairly 
well satisfied. But if I think the other fellow is getting the 
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better of me, I am still mad. That seems to me to be the 
logic of the solution, and it will give more satisfaction in 
connection with the tax burdens we have to meet, and the 
different tax problems we have to solve than anything else. 
I believe a real equalization of assessments lies at the real 
door of the solution for so much of the unrest and dissatisfac- 
tion in connection with the tax problem as we have it today, 
in almost all parts. I know it is a big problem to bring about 
such a solution, and I know there are many difficulties in the 
way. There is almost everything under the sun that has been 
invented by man that lies in the path to bring about the ideal 
and equitable valuations of our properties of whatever class. 
If we can bring this about I believe we are in the way to 
promulgate the gospel of satisfaction. 

PitEsiDENT Walsh: We thank Professor Pierson very 
much for his good words. Is Professor Fairchild in the 
room? 

Professor Fred R. Fairchild, of Yale University: 
Mr. Chairman, Professor Plehn has covered this subject 
so very fully, and to my way of thinking so very cor- 
rectly, that there is little that I feel inclined to add. 
It has been one of the messages that I have had fre- 
quent occasion to deliver, that it is idle to talk about getting 
back to the normal times of 1914, the normal price level of 
1914. As a matter of fact, there is no such thing as a normal 
price level. Today it is just about as normal as 1914 was, 
and the time will never come, according to my estimation, 
when we shall see again the price level of 1914. The shoe 
dealer in my town who sold first-class shoes for $7 a pair 
10 years ago, today gets $22 plus a dollar-twenty war tax for 
the same pair of shoes. The man who expects to wait until 
he can get those shoes again for $7 a pair will go barefooted 
for many long years ; and while they will probably be some- 
what cheaper in a few years, I do not expect to get those 
shoes for less than $15 a pair in mv day. Of course it will 
be a rash man who will prophesy when prices will fall and 
how much they will fall each year ; but it is the lesson of all 
previous times of inflation and swollen prices that you never 
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get back to the old levels and I see particularly in the pregemt 
times little to lead me to expect a return to a level of prices 
even approaching that i^hich prevailed say 10 years ago. 

We need to rexoember that the war is not the only thii^ 
that caused the present high prices. Goiog back to 1896, 
or a little later, say the end of the nineteenth century, when 
we were about at the low level, prices have been rising steadily 
ever since. Prices had nearly doubled between 1896 and the 
beginning of the world war. Since then they have taken 
another big jump, and it may be that they are pretty nearly 
trebled what they ^ere about the beginning of the century. 
The war in these last few years has played a great part ; but 
currency inflation acts in many ways, not all occasioned by 
government and not all by paper money inflation. Inflation 
for 10 years before the world war was due to the cheapening 
of the Talue of gold, and that is something over which govern- 
ment has little control. The change in prices levels, which 
results from a change in the value of the yardstick with 
which we measnire tilings, is not wholly a war phenameiwn. 

I am in very coanplete agreement with Professor Plehn's 
application of this stttte of high prices to the problems of 
public finance. We used to point to the statistics of growing 
public exp^[iditures as evidence of veckless and inefficient 
Baanagemeaat on the part of government, and. a good deal of 
Ibat was justified ; but the doubling of public e:q)enditures 
within the past 10 years need be nothing at all but a recc^ni- 
tion of the fact that government expenses are necessarily 
more, just as private expenses are. Any government, to per- 
form today the same functions that it did 10 years ago, mufit 
have something like douUe its former revenue, and we can- 
not call that extravagance or reckless expenditure. Of course 
it does not follow that there is not reckkssness or extrava- 
gance. But it does not -prove that to simply point to a 
deoibli^ of governmental expenditures. All expenditures 
have doubled or are in the way of douUdng, and to my way 
of Ainking theiemedy is not to sigh for the good old times, 
nor to wart for prices to come 'down, but to do. what we can 
to ihasten the adjustment. If some divine power ccaild sud- 
denly double the money in circulation and raise everything 
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in the same proportion, we would awake the next morning 
each with twice his former income and each with twice his 
former obligations. As it is, the result comes unevenly. 
Some things lag behind and some rush ahead, and a long, 
laborious and painful period of readjustment is the inevitable 
result. That is what we are going through ; and while many- 
are discontented and suffer loss, there are those who gain 
greater profits today than they did before. As Professor 
Plehn has said, real estate has been lagging behind, but will 
gradually catch up. Even the wage-earner and salary-re- 
ceiver, who are generally the last ones to get the readjust- 
ment, do finally get it. Many of them, of course, will die 
before it comes ; but sooner or later a new deal has been com- 
pleted and a new adjustment made in accord with the new 
price level. But it is a painful process. It is a process that 
we simply have to go through. So that on the side of public 
finance there is the same compensation, — the doubling of 
governmental expenses does not necessarily mean the doubling 
of the burden of taxation on everybody. If the burden could 
be placed with superhuman ingenuity, we might do it without 
increasing the burden at all. If everybody's tax could go 
up in proportion to his increased income, we could get this 
increased cost of government without increasing burdens. It 
is not as though government expenses had suddenly doubled 
while everything else went back on the same old level. Since 
real estate values •have doubled, you can get the same tax 
from real estate as before without doubling the burden. So 
that ultimately we must expect to bear the increased cost of 
government, and ultimately we will have the income to do it 
with. 

Mr. Chairman, this is more than I expected to say when 
I got up. 

Professor Plehn: On account of the poor light and 
difficulty I had in reading my notes, I just realize that I 
left out a point that I feel is very important. I am a good 
deal of a practical fellow. I like to know what can -be done 
in a concrete way, and I do not believe that real estate can 
pay and carry a burden in the way of taxes much in excess 
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of one and one-quarter to one and one-half per cent of its true 
naarket value, of what we come to call 100 per cent valua- 
tion. That sets us a limit, and I am satisfied, that we cannot 
advance very much faster, we might anticipate a little. In 
the period of readjustment we might go to one and three- 
quarters while values are catching up, while the thing is 
getting readjusted, in anticipation of next year's and the 
year after's rise in the value of real estate. That thought I 
wanted to put into my remarks as a practical gauge to go by. 
Now, the reasons for this very contention I cannot give 
you, — why it is that real estate cannot well afford to pay 
more than that rate on the average ; but it is just one of those 
things that come to a man who has had to deal with practical 
problems of the adjustment of tax burdens. I may be wrong. 
I should like to hear from others. I think that is somewhere 
in the neighborhood of the final limit. If any of you have to 
do with the new taxes, you might find that a valuable rule. 
It is just one of those " rules o' my thumb,'' like the old rule 
of real estate dealers. They say it does not pay to hold real 
estate undeveloped without income, — vacant land, unless it 
doubles once in seven years. I have asked lots of them why 
they believed that, and they gave vague answers, to the effect 
that the expenses of carrying it would amount to that, and 
unless it doubled in seven years it would not pay to hold it. 
My rule is somewhat of that sort. It may have no value, 
but I think, as a practical rule, it has a value. I would be glad 
to hear expressions. 

Mr. Handy (of New York). Professor Plehn may not 
know that the tax rate in New York city today approaches 
to two-forty-seven in Manhattan and to two-fifty-five in Rich- 
mond. About 10 years ago it was around 2 per cent. At the 
present time the rate is a quarter higher than it was 10 years 
ago. Real estate men generally remember when owners of 
business property were glad to get from 2 to 3 per cent, and 
in many instances the large office buildings in New York 
did not show any profit, but indicated a deficit in their opera- 
tion. I suppose that is more or less along the lines of the 
statement of Professor Plehn that real estate could not afford 
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to pay more than 1% per cent. In other words, in order to 
produce a fair profit, it should not pay more than 1^ per 
cent. Eeal estate men have been crying each year, " our real 
estate will not bear any more ! " On the other hand we know 
of real estate speculators who are making fortunes by buying 
property and turning it over in a few weeks at a profit. I 
know a concern which turned over last year 87 parcels of 
property, at the beginning of the year they had six parcels, 
and at the end of the year I think they had about eight or 
nine; but during that year they had turned over those 87 
parcels, each one at a profit. Now, if you take into considera- 
tion the fact that 87 parcels were turned over in a year, where 
is the true value ! All those profits have to be taken into con- 
sideration, and possibly the first sale may have been below 
the assessed value and the last above the assessed value. 
These are among the problems which we are confronted with 
in determining the actual value of real property. 

Professor Plehn: I am quite aware that all the large 
cities show exactly the same phenomenon. That San Fran- 
cisco, Chicago, St. Louis, New York, Boston, will all show 
a capacity to bear a higher tax rate in proportion to their 
value than real estate generally, and especially rural real 
estate ; and I do not think we can put it down as an excep- 
tion which proves the rule. I think we can put it down to 
another cause. In the great cities the cost of government 
per capita is everywhere higher. All the great cities show 
a very much higher cost of government per capita. Now, the 
real estate in the great cities can stand a higher rate, higher 
than my general average, which is a normal average for the 
country at large, the reason being this: that in those cities 
the activities of the city itself come right back onto the values 
of the property, making the landowner and the building- 
owner an almost direct return in service rendered by the 
city, which are capitalized back again into the values. That 
is the improved facilities in the streets, the regulation of 
travel, the facilities for coming to the buildings; all build- 
ings furnished by subways and other things, built for the 
owners, run for the owners, — your sewers, your water- 
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works, your regulation of public utility rates, — all that sort 
of thing, are just so much money spent through the city 
treasury directly back again for the special benefit of the 
property itself. Now we have in taxation theory, of course, 
a distinction drawn between what is called the special assesa- 
ment and the tax, and we do not know much about the special 
assessment yet. They have never been carefully studied. 
There is in many of our western states as much money col- 
lected under a direct special assessment on the benefit appor- 
tionment plan and collected year after year as there is in 
taxes, — notably the case in Seattle ; but it is my contention 
that in other great cities where you have that phenomenon 
of the high tax rate being borne by real estate, that if you 
analyze your tax and take it to pieces and say " this part is 
reaUy of the nature of a special assessment for the direct 
improvement and benefit of the property that pays the tax." 
" This part is for the general government." " This part is 
for all the rest." The fact is that our great cities are more 
highly specialized as communities than the rest of the coun- 
try is, and your high tax rate is explained by that. 

Mb. Handy: But many of those improvements are paid 
for exclusively by the special assessment, — the opening of 
Seventh avenue, many of the large sewers and boulevards, — 
the subways I am not certain about. Possibly some one can 
tell us. 

!Mr. Francis N". Whitney (Western Union Telegraph 
Co., !N^ew York) : There is no district assessment for sub- 
ways. 

Professoe Plehn : Is your water works ? 

Mr. Whitney: "No. 

Mr. Henry M. Powell (of New York) : I want to ven- 
ture a sufiTgestion that may fit in with Professor Plehn's 
inquiries in relation to real estate income. The professor 
thought that the tax rate should not be more than II/2 to 
1% per cent. I think perhaps that thought was in accord- 
ance with conditions that have been general until a few years 
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ago, when the ordinary real estate investor felt that he must 

be satisfied with something like 10 per cent gross on his 

investment. Allowing for a mortgage on his property (and 

most real estate has a mortgage indebtedness of say 5 to 5^ 

per cent), allowing for insurance and incidentals, the tax 

rate could not exceed 2 per cent without limiting investors 

in the choice of their investments. But the conditions have 

varied much in the last year or two, particulaily so, — that 

the real estate investor is now getting considerably more than 

10 per cent gross. I venture to say that improved real estate 

(apartment house property, tenements and certain classes of 

store property) now bring about 15 per oent gross, so that a 

2 per cent or even a 2% per cent tax rate would still bring 

a reasonable return to the real estate investor. I think the 

conditions which limited the tax rate to l^^ or 2 per cent 

are things of the past. I look forward to even a 3 per cent 

tax rate. 

Professor Pxbhn: But will not the earnings of the 
property go to 15 per cent? Will not your value immedi- 
ately go up ? What is now 2 per cent will be cut down ? 

Mr. Powell: Well, there will be an increase in valua- 
tion necessarily from the increase in rental. 

Professor Plehn: That has been my main point. 

Mr. Powell: But the increase in valuation has not yet 
gone into effect. 

President Walsh : I am sure that the lessons from other 
states, as presented by Professors Plehn and Fairchild and 
Mr. Pierson have proven as enlightening to you all as they 
have to me. 

I am now going to call on Mr. George B. Elwell, of Wells- 
ville, Allegany county, to discuss the assessment of tangible 
personalty. 
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OsoBOE B. Elwell, Assessor 

Wellsvillo, N. Y. 

It gives me great pleasure to come down from Allegany 
county today and meet with this conference. I could not 
make a speech if I should try. That would be impossible. 
But am going to tell you, in my humble way, what my 
experience has been in assessing property. 

Six years ago I was elected to the village board of assessors 
of Wellsville by 12 majority, after the bitterest campaign 
that that village ever saw. After I was elected and realized 
what I had to do, I set out to find out how to do it. First, 
I decided that I had got to be absolutely honest. (Laughter.) 
Second, that I had to banish from my mind any thought of 
discrimination in assessing property. (Laughter.) Third, 
that I must adopt a method of assessing the property, and 
not the man. Fourth, to find out how to reach 100 per cent 
value. 

That question bothered me for some little time. After 
considerable thought I came to the conclusion that no prop- 
erty was worth more than it would sell for, no matter where 
located. So I divided my village up into zones, and I found 
that two houses, built after the same plan and costing the 
same money, but located in different parts of the village, 
would not sell for the same amount. 

So after I had thoroughly gotten that into my mind, I 
proceeded with my job. The old board had the valuation 
at approximately $1,100,000, and they had a budget that 
year of $29,000, with a tax rate of $18.55. When I got my 
roll completed I had a valuation of $5,756,000, a budget of 
$43,000 and a tax rate of $6. Three years that continued, 
and I was re-elected unanimously by all parties. 

In the spring or in the fall, or during the summer months, 
the people commenced to nag the old town board, and wanted 

[138] 
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them to adopt the same principle that I had with their assess- 
ment, and ihey kept at the assessors until finally the ring- 
leader, the old fellow who had been on the board for 22 
years, resigned, and the town board asked me to take the 
position and fill out the vacancy, which I did. I saw at once 
the thing that was going to bother me the most was that if 
I put all property at 100 per cent, there was the equaliza- 
tion to come after. I had to go up against this county board 
of equalization. But I made up my mind that I might as. 
well start first as last, and so I went at it. I found I couldn't 
get to 100 per cent if I equalized my property at 50 per cent. 
I had a supervisor at that time who was one of those unusual 
fellows who wanted to ride everybody's horse but mine, and 
instead of getting equalized properly he got no reduction 
whatever and came back loaded up $200,000. The next year 
he came back loaded up $244,000. Finally I decided to put 
the property on at 100 per cent and fight it out, and so I did, 
and I ran it to $7,551,000, and of course I got stung. I 
went before the equalization board of the county myself, and 
I tried to get them to make a proper equalization, and they 
laughed at me, and I threatened to take an appeal and they 
thought that was all nonsense, — that I wouldn't do anything 
of the kind. "You go on home; you'll feel better in the 
morning," they said to me. 

In the meantime, this laist fall, I was elected supervisor 
unanimously, and I was elected assessor unanimously after 
I filled out the one year's appointment. Then I went down 
and told them, " If you do not come across and equalize this, 
I will take this appeal." On the first day of January I 
did take the appeal, and the result is that our clerk called 
the board together on the eighth of March to organize, and 
in the meantime, on the ninth of February Judge Knapp 
had come out and started the wheels rolling in this appeal. 
Things developed that did not sound good to me, so on the 
eighth of March, after the evening session, one of those fel- 
lows who has the most to say came to me and wanted to know 
if I would consider a proposition to settle this appeal. I 
said, " I don't know ; I will talk with you in the morning," 
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and he said, '^ all right." So the next motning the chairman 
of the equalization committee came to me. I told him after 
the aeseion was over if he would get Mr. Aekerman and Mr. 
Howard and myself and go into the juryroom MJiti lock the 
door I would talk with them. When we were all inside I 
said, " Now, then, gentlemen, lay your cards on the table, 
face up, so that I can see them.'' Their proposition was 
that they were beaten. They had discovered that, and they 
did not want this appeal to go on any longer, because it was 
going to run up a lot of costs, and the best way was to settle 
it, and they said that they would allow me a proper equaliza- 
tion in my town. They would amend the rules for appoint- 
ing this equalization committee, so that we would have a 
representative on the equalization committee every year, 
instead of once in four years, as had been the custom, and 
they would equalize me to my satisfaction, — in fact they 
would do anything if I would quit. " Well," I said, " I do 
not know. I have got to see Mr. Eockefeller and I have got 
to see my attorney, and in fact I will tell you what. I will 
do : If you will send over to the sherijBf now and have him 
bring his handcuffs so I can lock you fellows up and put the 
key in my pocket, I am going down to this state tax confer- 
ence, and when I come back I will unlock you and tell you 
what I will do then." And there it stands. 

Now, what would you do in a case of that kind ? I do not 
believe that a man can make a good assessor without devoting 
all his time and energy to it. It is hard work. I found that 
out. They used to take about 10 days, as I understand it. 
The salary was $50 a year for assessing the village of Wells- 
ville. The first time I undertook that job it took me three 
and one-half months, and I find that it has taken me about 
three and one-half months every year since, and I am still 
getting $50, and the other fellows find a lot of fault about 
it. So I said to one of them, who is the baggage master in 
the Erie station, " stay here on your job at the station, draw 
your pay, and when I want you I will send for you." The 
other assessor runs a grocery store, and I said to him the 
same thing: " When I want you I will send for you." They 
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came up and put on the poll tax, and that is all. The bag- 
gage master is a fireman and exempt for $500, so there 
wouldn't be any trouble there. Of my other two colleagues, 
one is a farmer and the other is a drayman, 78 years old. 
The farmer is a pretty devilish good fellow- He tries to do 
all right. He told me he understood the assessment of farms^ 
so the first year I paid no attention to the farms, — he hitched 
up his old horse and started out through the country and 
traveled around about 10 days. He said, "George, what 
do you think about it ? '^ I said, " Lou, do you want me to 
tell you ? '' He said, " Yes." I said, " You don't know 
a damn bit more about assessing farms than I do, and I don't 
know anything: about it." I am not a farmer. I have been 
in the lumber business and adjusting fire losses for seven 
years, and I don't know anything about farms. " Well," he 
said, " what are you going to do with this matter ? " I said, 
" You come down in the morning and I will tell you." 

That night I made up my mind that I would divide the 
rural district into zones, and I would draw off every farm 
in a certain zone and figure it out per acre, so the farmers 
could see it one right after the other, and I would call those 
fellows all together and tell than what I had done with the 
village property, and see if I could get them to assess their 
own farms, and see what they would do. So I tried it out. 
I had 32 in a house one evening. I got there at 7 o'clock 
and left at 2 o'clock in the morning; but when I left those 
32 were assessed and equalized, and every sale that has taken 
place since has been johnny-on-th^-spot, every farm; so I 
worked that all over my town, and I found out from that that 
the one thing you had to do was to get the people into your 
confidence and let them know something about their own 
affairs, and when you do that you can stay in office at $50 a 
(laughter) year as long as you want to. (Applause.) 

IsTow, I have got a life job up in Wellsville. I am on both 
boards of assessors and I am elected supervisor, I get $50 
a year for one job and $3 a day in the other; and I cannot 
draw any salary for supervisor because I cannot draw two 
town salaries. So I am in pretty good shape. Now I am 
not going to try to amuse you people any longer tonight. 
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We have another proposition up in Allegany county. You 
know ours is the only county in the state that produces oil, 
and there has been a lot of talk about that oil value up in 
Allegany. The state board. Judge Knapp and Jake Merrill, 
who is one of our own people of course, have been hammer- 
ing me for three years about this oil property, and a spell 
ago I was up in Albany and I went up to see Jake, and he 
said, " what are you going to do with that oil property ? " 
" What the devil do you want me to do with it ? " " How 
much,'' he says. "$10,000 a drill production." "That's 
pretty fair, Jake. Do you know what it means ? " " No, 
what does it mean ? " " It means thirty million dollars. 
That is just two million dollars more than our county is 
assessed for at the present time." " Well," he said, " they 
are selling it for $20,000 a drill, and $12,000 and $15,000." 
" How do you know ? " I said. He said, " I have just been 
over to Bolivar.'' That is where the largest part of this 
industry is. In the town of Bolivar. 

Now, I have a few figures here that I want to read to you 
gentlemen, and maybe I can get a little information as to 
how I can assess this oil property ; and if I can, and get it 
right, believe me I it is going to be assessed. 

Now, this, to my mind, is a matter that has been neglected, 
to the detriment of the state and taxpayers of Allegany 
county. I will present some facts and data for your con- 
sideration and determination, with a view of arriving at a 
just and equitable method, to the end that this great industry 
shall pay its rightful share of taxes. 

I find upon investigation that there are in 10 of the town- 
ships of Allegany county approximately 10,000 wells. I 
think it is 10,000, and 16 wells that are producing oil, whose 
output in the calendar year of 1919 was 620,500 barrels of 
oil, which I assume was sold for $2,792,250, or at an approxi- 
mate rate of $4.50 a barrel. The market today is $6.10 a 
barrel. I think it is fair to assume that these 10,000 wells 
cost $2,000 each, or in the aggregate $20,000,000. In three 
of these townships. Alma, Willing and Welkville, these 
wells are assessed at $500 each. In the other seven towns 
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they are assessed at from $175 to $180 each. I hold that 
the equipment, commonly called junk, at each of those wells 
is fairly worth at least $500 per well, and is tangible per- 
sonal property. Should those 10,000 welk be assessed at 
$500 each, it would place on the assessment-roll $5,000,000. 
The product of those 10,000 wells, which in 1919 was of a 
value of $2,792,250, I submit, when brought to the surface, 
is tangible personal property. You understand that, Mr. 
Chairman. You know I have to pump this up out of the 
sand, from 1,400 feet under the ground. It cannot be tan- 
gible property until brought up to the surface and put into 
the tank, can it ? How to get those values on the assessment- 
rolls, if they rightly and equitably belong there, is the prob- 
lem on which I seek advice and direction of the authorities 
whose duty it is to determine the matter. On the 15th 
instant, at the joint conference of the assessors and super- 
visors who represent the 10 townships in the county in which 
the 10,000 wells are located, I laid the matter before them, 
with the result that opinion was divided and we arrived 
at no definite conclusion. Now, if you can tell me how to 
assess them, go ahead. I want to know ! (Applause.) 

Pbesident Walsh : Mr. Elwell, in view of the provision 
as to the apportionment of the income tax money, you can 
see that Conunissioner Merrill is still a loyal son of Allegany 
county. 

I am reminded by Mr. El well's preliminary remarks of 
the old story given me once by a friend, who told me that if 
ever I ventured into a game of poker to be always careful 
of the man who said he did nol^ know how to play. Mr. 
Elwell said he could not deliver a speech. I am sure he has 
delivered a most interesting one. 

The last paper will be by Mr. Charles J. Tobin, on the 
universal assessment date. 

Mr. Tobin : I am not going to give a paper at this hour. 
The subject was discussed at our last conference, and the 
committee placed it on the program of this conference, so 
that your, attention would again be drawn to the subject, and 
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if possible fix on a particular day in the year that the Legis- 
lature might adopt as the date upon which all property would 
be asBessed in the atate. 

Last year I pointed out the numerous tax districts, — ^towns, 
villages, cities, school districts and special districts, which 
have separate and distinct dates of assessment of property. 
In towns, the date of assessment is July first. In cities it 
is found that some are governed by provisions of the tax 
law, and others by charter provisions. They are not related 
to each other, and altogether it is the natural thing, in look- 
ing for a uniform system of assessment in the state, to begin 
with a uniform date. 

I have gone into the subject extensively, — that is exam- 
ined charters, tax laws, town laws, village laws and other 
general laws which pertain to this subject, and I am satis- 
fied, if we accepted a date like January first, it would be 
acceptable for the assessment of all property in every tax dis- 
trict. I have reference, of course, to real property and tan- 
gible personal property that is still subject to assessment. 
The state of Connecticut, which some two years ago brought 
up this very important subject, disposed of it within a year, 
and I have here in my hand a report of the Maryland Tax 
Ck)mmis8ion which has taken up the subject and disjx)sed of 
it, or at least will dispose of it at the present session of the 
Legislature. To many it seems trivial. I have not been able 
to get very much attention on it. I believe it is one of the 
most important phases of taxation that the Legislature should 
be discussing — uniformity. I think it is one of the most 
important matters that this CMiference might dispose of, — 
to have one day in the year when all property would be 
assessed, no matter what the tax district consists of. When 
we established the income tax law, income was assessed as of 
January 1, 1919, that was the date fixed by the statute, 
which fixed the measure of value, gain or loss, of property 
disposed of in the taxable year, and it will be January 1, 
1920, which will determine the gains and losses in the year 
1920^ I would like to draw the attention of the members 
here to a particular date. That is, if we could agree on 
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Januarj first as a proper date, then go back to the Legisla- 
ture and say this conference was in unison on a particular 
date. It does not mean that you will have to change, in any 
way, your fiscal systems, the manner or way that you have of 
assessing your property in your district, nor does it mean 
that you will have to change- the collections or any such 
machinery. But it will mean that it will be one day when 
we can have a proper measure of value of properties in one 
tax district as against another. 

I would draw on for discussion January first in a given 
year as the proper date to select. We have in New York 
city October first, in Albany September first, and, as I said 
before, in those cities which are controlled by the provisions 
of the tax law July first and we have in the towns July first. 
In the villages we have no date at all. School district taxes 
are made up at various times. There is no definite date in 
the sdhool law governing. 

It would help out the assessor, where property has been 
destroyed by fire; it would assist in making comparison 
between a town, village and school tax district. You would 
help the assessor, help the taxpayer, and it would be the first 
big step forward in establishing one uniform system of taxa- 
tion. It we could establish one assessment date, we might 
then proceed to have one tax district which would take care 
of all assessments and collections, instead of having a man 
pay taxes in the town, in the village and in the school district 
and then in his special districts, with all the multiplicity of 
dates. Is January first the proper date ? 

Professor Plehn : It so happens that I have examined 
the tax dates used in a great many diiferent states, the dates 
on which property is assessed or valued. And I tried to find 
the reasons those dates were selected. In a great majority 
of states the date is in the spring. I think it may be a sort 
of a joke, as April fool day is the most common date ; but 
most of them have it in March or April, and the reason seems 
to be, first, that at that time of the year (these are old dates 
selected long ago), the most of the crops have been moved, 
sold off the farm, the fodder has been used up, so that there 
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is no problem but the taxation of the property, not of the 
product of the property. It was part of the concept of the 
general property tax to get back to property, pure and simple. 
That is one reason. 

Another reason that seems to be quite cogent is the con- 
venience of assessors. Originally the assessment began, in 
small districts, and the assessor was free at that time of 
the year from his farm work and other employments, freest, 
least occupied, in the spring. If he began his assessment in 
March (and it used to be done in a few weeks) he would 
be through before spring ploughing began. 

How important those considerations are nowadays, I do 
not know ; but I should think January first was a little early, 
one reason being the difficulty assessors would have in getting 
about. Theoretically, you should start your assessment on 
the date to which it applies and allow your assessor a certain 
number of weeks to finish his work, and then begin your 
equalization, and when the equalization is completed, pass 
the books to your town auditor for his extension of rates 
and his record for check, and then begin the collection by the 
end of the audit. 

Now, that is partly theoretical, but it may be a helpful 
hint as to the selection of date. 

Mr. Tobin: Now we allow assessors to b^in their field 
work on January 1st, and our date of assessment is July 1st. 
Under our present statute they are required to complete 
their work by the first of July. They take the month of 
July to write their books up, and it is required to be finished 
by the first of August. 

Peofessob Plehn: Then we are talking about two dif- 
ferent things. What I mean by "tax date" is the date to 
which the assessment refers as of which the property on the 
assessment-roll is supposed to be valued, and on the con- 
dition of property as it stood and existed on the first Monday 
of May in California. 

Once upon a time, you may have heard, we had a fire in 
San Francisco. It came in April. The law required the 
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assessment of property as it was on the first Monday in 
Marchy which would have meant of course that the assessor 
would have to assess buildings that had disappeared, — 
thousands of them, — property that had gone up in smoke. 
He scratched his head and said : " My books got burned up, 
too; I donH know how to assess anything but what I 
can find." Nobody was mean enough to insist that he should 
have assessed those buildings, in spite of the fact that average 
people had to pay more taxes. 

Mb. Tobin : It is the date we are considering property of. 

Pbofessob Plehn : Can you begin your assessment on the 
first of January ? 

Mb. Tobin: They are doing it to-day. The assessors start 
their field work in Buffalo on the first of January. 

Pbofessob Plehn : In California the assessor makes the 
assessment the first Monday in March. Then to complete 
his work I think he is allowed three months. 

Mb. Tobin: In New York he has to take condition of 
property in towns July 1st, and that is his last field date. 

Mb. Powell: In the city of New York the field work of 
the assessor formerly began the first of October, and was 
completed the second Monday of January, when the tenta- 
tive assessmient-roUs were ready for examination and correc- 
tion; and taxpayers who felt themselves aggrieved were 
notified that the assessments were completed, and they might 
come in and complain, and they had until the first of May 
to make their complaints. On the first of May the assessment- 
rolls were made up and on the first of July they were turned 
over to the board of aldermen and the tax commenced to be 
collected on the first of October. So up to about ten years 
ago the work of assessment and collection took the whole year. 
Under this system, the City of New York needed the money 
and had to apply to the banks for loans in anticipation of 
the taxes. The city authorities therefore found it would 
be better if the assessment dates were fixed a little closer to 
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each other, that is, if the assessments were to commence about 
the first of October and taxes were to be collected the first 
of May, ?Hiieh is the system they have in operation in the 
city of New York now. 

The objection, to my mind, to Mr. Tobin's suggestion for 
a uniform tax date, as of the first of January, is that it would 
throw too much work in that particular month, when we 
have to prepare the state income tax reports, the federal 
income tax reports and then on top of that we have the 
assessment of real estate and personal property. 

It seems to me, therefore, that the present date when the 
tax assessment is fixed in the city of New York, as the first 
of October, would be a better date than the first of January. 
Perhaps the first of May might be a good date, if we were 
not to take the first of October and we were looking for some 
uniform assessment date. 

There is another reason in favor of May and October, 
and that is that leases are made on those dates, and that 
fixes a good point when valuations may be taken as of the 
first of May and the first of October, because rents are com- 
puted as of those dates. The first of July, would not be a 
good period. I think, therefore, that the first of October 
or the first of May would be a better date than the first of 
January. 

President Walsh : Mr. Graves might have a thought on 
thi£. 

Mr. Mark Graves: I do not know that I have, Mr. 
Chairman. I am in that class of which Mr. Tobin spoke — 
that doesn't seem to understand the subject. I do not under- 
stand that there is any date fixed, any date in the cities and 
towns on which the value must be determined for the pur- 
pose of assessment. Does the law say that ? 

Mb. Tobin: Yes. 

Mb. Graves: Then I stand corrected. I take it that 
New York city has some reason for preferring October or 
May as the case may be. I doubt if in towns October 1st 
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would be acceptable. I do not Jmow how N^w York city 
would look upon January 1st. It might be an awkward date, 
so far as New York city is concerned. Frankly, it doesn't 
occur to me as being a subject of very great importance, 
except possibly in the assessment of such tangible personal 
property as may be moved around from one tax district to 
another, and by reason of having different dates for different 
tax districts assessed early in the year in one and in another 
later in the year. 

I think I have nothing further to say, Mr. Chairman. 

Mr. FRAifCis N". Whitney, of Ifew York: If I under- 
stand the situation, in New York, in a majority of tax 
districts, the date fixed is July 1st. We have the cart 
before the horse. We start on the first of January to find 
out what property is worth on the following first of July. 
I think Mr. Tobin's suggestion is that we should fix some 
date when the liability for tax becomes due, that is, the value 
on that day to be the assessable value. Subsequent to that 
day, however, you determine that valuation and enter it upon 
the rolls. Our process in New York is just the xeverse. 
We start on the first of January to assess property at its value 
six months later. We start on the first of July, in some dis- 
tricts, to determine a value as of October or December 1st. 
These dates differ in villages and cities. Where cities have 
special charters you will find different and many times 
exceptional provisions for assessment and date of valuation 
that the assessor must accept. In California, for instance, 
universally throughout the state the assessment date is twelve 
o'clock noon on the first Monday in March. They have re- 
fined it to such a degree that it is the middle of the day on 
the first Monday in March. Now, I think Mr. Tobin is 
right. We should have a uniform tax day. First, so you 
may compare assessments of property in the various towns, 
cities and villages for the purpose of equalization; and 
furthermore, I think the most important feature is that the 
assessor should do his work after the day upon which the 
value is to be determined under the statute but prior to the 
time the assessment becomes fixed as to amount. Grievance 
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day or review to remain in substantially the forms now 
provided. 

Me, Buekb, of Buffalo : December 1st is the tax date in 
Buffalo. When they passed the commission charter for Buf- 
falo they put in the date January 1st. According to our 
charter we had to have it changed back by the Legislature, 
because the month of December is for complaints. The 
month of January is used for hearings. After the hearings 
take place we have got to file with the city derks eight 
copies of the field books. They are turned over to the 
deputies. These eight copies have got to be filed with the 
city clerks on the first day of March, and our budget then 
goes in to the commissioner of finance alid accounts, and he 
has got to have that ready by the fifteenth of March, accord- 
ing to the counsel, and it could not be changed for these 
reasons. 

Me. Peeston B. Wittmee, deputy state tax commissioner: 
The suggestion of a uniform date of assessment vitally con- 
cerns the bureau of special franchises in the State Tax 
Department. Mr. Tobin's suggestion of a uniform date is 
one that will help very materially the work in that bureau. 
The question of date of certification, is also one that interests 
that bureau. The reports which we receive from corpora- 
tions are for the calendar year, made to conform with the 
requirements of the Public Service Commission. Those 
reports are received on the thirty-first of March, so that we 
would have a year left from the thirty-first of March to 
complete our work; April 1st would be the proper date so 
far as the bureau of special franchises in the Tax Depart- 
ment is concerned. 

Me. Piebson: I am learning much here to-night, as I 
have listened to the gentlemen from 'New York state speak- 
ing in connection with the date as of which values are fixed, 
that probably the different dates are solely controlled by the 
fiscal period, — ■- the operation of the local budget. We had 
something on this problem in New Jersey prior to 1918, but 
then all we did was to fix the dates for assessing property. 
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striking a rate and raising funds to operate a budget. It 
seems to me that whatever date is fixed would be very 
largely controlled by the date when our budgets are fixed, 
because I think we all realize we should have ample time to 
finally strike a rate, and get that as close to the operation 
of the budget as possible. We had the fiscal years beginning 
all over the calendar, and we made one switch of this and 
fixed them all as of the calendar year. Now all municipalities 
and all counties begin their fiscal period on January Ist 
and end on December 31st. To bring about two collection 
dates for taxes in New Jersey we had to push forward our 
assessment date to October 1st of the previous year. The 
rolls are required to be in the hands of the county board 
on the tenth day of January, after a two-weeks public in- 
spection. Then the county boards extend the rolls and include 
the different items, such as school taxes and county taxes 
and state taxes, and with the local budget strike the one 
rate, they are just doing that now, promulgating their rates, 
and the tax books have to be returned to the taxing districts 
by March 15th, so that the collectors may send out their bills 
and have them in the hands of the taxpayers on the first day 
of April, when taxes are due. They become delinquent one- 
half on the first of June and the second half on the first of 
December. The two-payment day was to overcome having 
to borrow such large sums of money, having the first half 
of the budget money in by April and May, and which becomes 
delinquent on the first of June, and the other becomes 
delinquent on the first of December. 

Every credit that enters into the budget of municipalities 
and counties of the state is at its final point of credit, — that 
is, every tax that we levy is due at the final point of credit 
before the end of the fiscal year, so that county, state, 
municipalities and schools can clear theit balances absolutely, 
with nothing but their tax delinquencies, out at the close of 
the fiscal period, that is December 31st. 

Now, we changed our fiscal period for our budget opera- 
tion, and also changed our assessment period, that is the 
day as of which values are fixed, at one stroke. It appealed 
to us in working out that problem that the date as of which 
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aseessment is £bsed was entirely controlled by tke time when 
we wanted the tax moneys in and of course we liad to hsLYe 
the time set bade, so that all the boards oonld dear their 
books and strike their rate to the collectors, get their IhUs 
out before the first of April ; consequently, we had to put the 
date back to October 1st. We were influenced entirely by the 
fact that our budget began to operate on the first of January, 
and that we wanted our money in just as fast as we could 
get it. 

Me. Reeves: I submit that the practice in this state of 
having the date of actual assessment at the end of the period 
allowed for field work is better than that in California where 
the field work succeeds the assessment date. It is manifest 
that such field work must take considerable time for the 
assessor to inspect the properties, and by having the assess- 
ment date at the conclusion of his field work corrections oan 
be made up to the last moment for changes in the property 
subject to assessment. 

The taxpayer receives consideration for losses and the 
municipality gains by the additions occurring in the interim. 
There would be no need for the field books to be burnt up to 
adjust for such a calamity as Professor Plehn has described. 

Mr. Rockefeller: I have thought over this question a 
great many times and, like a lot of other things, it would be 
very nice and would, I am sure, eliminate much of the 
present confusion. However, T doubt if a uniform assess- 
ment date could be procured in all the cities in the state 
without amendments to the charters of each of those cities, 
also to some of the special laws relating to towns. In towns, 
under the tax law, all taxable property is assessed as of July 
1st in each year and the assessment may be made by the 
assessors at any time between January 1st and that date. 
It is true, as Mr. Whitney says, that an assessor may assess 
property on January 1st and guess what it may be worth 
six months later. It is a fact, however, that all property is 
not assessed on January 1st or July 1st or on any other one 
day, nor does the tax law presume that an assessor will con- 
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Slime or require six months to perform his work. The 
assessor performs his work at such times during this six 
months' period as is most convenient for him and when 
weather and road conditions permit. In most of the rural 
towns the asssessments are not made before the first of 
April and in many instances later than that date, so that in 
reality we get assessments made closer to the first of July 
that the first of January. In the consideration of any 
change in the date of assessment of property for purposes 
of taxation, we must give serious consideration to the time 
necessary to perform all the work before the date on which 
all that work must be finally completed and the taxes levied 
by the board of supervisors and I think the first of July 
was selected with that thought in mind. As it is to-day, 
the field work of the assessor must be completed by July 1st; 
the assessment-rolls must be completed by August 1st ; dur- 
ing the month of August the roll must be open for public 
inspection and all hearings of grievances must be held 
therein; and on October 1st the completed roll shall be 
filed with the supervisor of the town. The supervisor takes 
the roll to the board of supervisors by whom the rolls are 
examined and the assessments are equalized as between the 
several tax districts in the county. All this must be done 
before the fifteenth day of December on which date the tax 
law states the supervisors shall annex their warrant for the . 
collection of the taxes. It seems that if this work is per- 
formed as completely and as thoroughly as the law con- 
templates all the time now allowed is needed. 

It is true, as Mr. Whitney says, that under our present 
arrangement the assessor values the property before the date 
on which the assessment is made ; in other words, the assessor 
examines the property on a certain date, estimates its value 
on that date and then guesses what will be its value on a 
date often many months later. It would be an easier task for 
the assessor to value the property on a date after the date 
of assessment because at that time all the facts which control 
the value of the property are known and do not need to be 
anticipated or guessed at, yet we must also be governed by 
the fact that the date as of which assessments are to be made 
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must not be too far removed from the date on which taxes 
are to be levied against those assessments. 

Under our present tax laws, taxes are collected against 
properties the assessed values of which were determined at 
least six months before. It would seem that the date of 
assessment should not be made later for the reason that the 
intervening six months are needed for the full and proper 
performance of all the work that is required to be done 
within that time. It would seem also that six months is 
ample time to be allowed for this work. Therefore, the 
only result of moving the date of assessment to an earlier 
date would be to remove that date farther from the date 
of the levy of taxes. This in my opinion is not desirable 
unless other contingent matters can be readjusted to conform 
with it. To illustrate — school taxes in the so-called country 
districts are usually levied shortly after the annual school 
meeting in August and the school assessment-roll is made up 
largely from the town assessment-roll. The assessment-roll 
of the town is now made up and posted for public inspection 
on the first of August and the school trustees have it before 
them in preparing the school district roll. Villages, many 
of them, adopt the town assessment-roll. To-day most vil- 
lages prepare their assessment-rolls immediately after the 
annual meeting in March and use the town roll which con- 
tains the assessments made July 1st of the preceding year. 
If the date on which property is assessed be made earlier, 
the village tax would be levied against assessments made 
still longer before the levy. To my mind, the tax should 
be levied in all instances at the nearest possible date to the 
date of assessment and the latter date should not be changed 
unless there be a general revision of all dates in all taxing 
districts affected by it. I am not prepared to suggest any 
definite date but I do not believe it would be wise to make 
that date in towns later than it is now all other dates remain- 
ing the same. Neither do I believe that the date should be set 
back earlier than April 1st and then only when other dates 
may be changed to conform with it. 

President Walsh: It is now five minutes after eleven. 

Meeting adjourned to 9 :30 Friday morning, March 19. 
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Meeting of New York State Tax Association* 

The Pebsonal Income Tax Law, by Mabk Graves. 

Discussion 

The Cobpobation FsANCiiisE Tax on Income, by 
John J. Mebbill 

Suggestions feom Neighboring States 
Abthub N. Piebson, of New Jersey 
William H. Blodgett, of Connecticut 
Ibving L. Shaw, of Massachusetts 
Allen C. Gibdwood, of Maryland 
C. W. Cbameb, of Connecticut 
Habold S. Lyon, of Massachusetts 

Repobt of Committee on Eesolutions 
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FOURTH SESSION 

Fkiday, March 19, 1920 

Called to order at 10: 10 a. m. 

Pkksidknt Walsh: Before proceeding with the confer- 
ence itaelf, there wiQ be a xneetiiKg of the Nqw York State 
Tax Association for the election of oiSoers. Mr. Tobin^ 
Vice-President, will preside. 

Mfi. Tobin: Gentlemen, we will call the meeting of the 
association to order. What is the pleasure of the members ? 

Mb. Hcglcomb: Mr. Vice-President, the oommittee on 
nominatianB has had a meeting, and authorized its chairman 
to present for your consideration the following officers for 
the succeeding year. We haye to elect a president and four 
viee-presidents and the termfi of office of four members of 
the execaitive oonumttee are expiring wiA this year, and 
we must also fill a vacancy in liie term of affioe of one gentle- 
man whose term of office -would iiare expired this year, but 
who has since died. The committee, after consideration of 
the matter, presents the following named ^rsons : 

For President: Ogden X. Mills, of New York 

For VicerPresidents : Edwin E. A. Seligman, of New 
York ; M. J. Walsh, of Yonkers, President State Tax Com- 
mission; Charles J. Tobin, of Albany; Kingman Nott 
fiobinB, of Bochester 

For the four jnembers of the executive committee whose 
terms expire this year, we auggeat 

William S. Downs, Bay Shore. 

Walter J5. Knapp, Canandaigua. 

W. N. Giles, of Skaneateles, Master State Grange. 

JuliuB A. Soberts, Elizabethtown. 

To fill the vacancy caused l^ the death of Martin Sheehan, 
of Niagara Fialls, we siaggest Mr. William J. Burke, of 
Buffalo. And we also suggest the rcrelection of Mr. Xeo 
Day Woodworth, of New York, -as aecretaryrtreaaurer of the 
association. 

[167] 
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Me. Tobin: You have heard these nominations, gentle- 
men, what is your pleasure ? 

Moved and carried that the secretary be instructed to cast 
one ballot for the persons named. 

Me. Tobin : What is your further pleasure ? At this time 
I would like to extend on behalf of the city of Binghamton, 
the Merchant's Association of New York and the Chamber 
of Commerce of Saratoga Springs cordial invitations to hold 
the next conference in their respective cities. 

Mb. Holcomb : I would like to make a suggestion : Since 
our last meeting we have learned of the death of our first 
president, Honorable Egburt E. Woodbury, of Jamestown. 
Those of you who knew Judge Woodbury know what a keen 
sense of loss we feel, and it seems to me proper that some 
note should be made in the record of the meeting of our 
association of his long service in the cause of tax reform and 
some tribute paid to his intelligent, effective efforts in pro- 
moting all that is best in connection with the tax laws of 
New York. I would like to have that recorded. 

Standing vote; carried unanimously. 

Me. Feedeeick David Bidwell (statistician. State Tax 
Department) : Mr. Patrick H. Leahy, clerk of the board of 
supervisors of Ontario county, passed away on the 9th of 
June, 1919. For 12 years Mr. Leahy was clerk of his board. 
In 1915, when the state association of clerks of boards of 
supervisors was instituted, he was chosen as its first president 

Also, yesterday, several mentioned Mr. Martin Sheehan, 
of Niagara Falls, who passed away on the 8th of January, 
1920. You all recall how last winter Mr. Sheehan was called 
to preside at one of the sessions, and he said that during the 
fours years he had been city assessor of Niagara Falls the 
assessment was raised to $94,000,000, and thereby brought 
about the lowest tax rate of any municipality in North 
America. It seems to me not out of place to call attention 
to their deaths during the past year. 
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Mb. Tobin: I am glad that the association makes note 
at this tiiae of the worth of these men who have passed away. 

Mb. Powell : Mr. Chairman, I move that Mr. Alfred E. 
Holcomb be made ex-officio member of the executive commit- 
tee, and the constitution of our association be amended accord- 
ingly, in order to allow this. This can be done by unanimous 
assent. 

Mb. Tobin: Motion seconded and carried unanimously. 
Constitution amended, that Mr. Holcomb be made a per- 
manent member ex-officio of the executive committe. It is 
only a small thing that we can do for Mr. Holcomb, who has 
done so much for us, and it is with a whole lot of pleasure 
that I place that motion before you. 

Mb. Holcomb: It is very nice, indeed, to have you do 
these things and say these things; but I have a great deal 
of regard for constitutional law, and I do not like to see that 
start made toward usurping or overcoming the effect of a 
written constitution. I appreciate very much the feeling 
that you have, but it seems to me when you start anything 
like this you don't know where you will land. 

A Voice : What's the constitution among friends ? 

Mb. Tobin : Yours is a constitutional case. 

Mb. Holcomb : It is sufficient recompense for me to have 
this interest shown. Twenty-five years ago when I started 
to study the tax law, the people who were interested were 
perhaps one or two classes in one or two of the largest uni- 
versities of the country. Now we see everybody interested 
in the subject, as illustrated by this meeting, attended so 
widely. It is a pleasure to me to feel that the people at large 
are beginning to take an interest in and to really understand 
the subject of taxation. I certainly appreciate very much 
your action taken under my protest. 

Mb. Tobin : A motion to adjourn will be in order. 

(Motion offered and carried.) 
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Ms. Tobin: I thank you for your interest^ and hope it 
will continue for many years to come. 

Feebident Walsh : iN'oWy like Poo Bah^ in the Mikado, 
we resolye ourselYeB into a oocDference. The oonferenoe will 
begin its wods: this mornii^ by a discussion by Mr. Maik 
Oxaves. 
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THE PEKSONAL INCOME TAX LAW 

Mabk Gbavbs, Income Tax Deputy 

State ComptroUer^a Department 

I fed a very deep sense of modesty, and rather humble 
in a session or conference of tax experts, men who have 
been devoting years, perhaps, to the study of taxation. 
I At the outset it is appropriate for me to say that prior 

I to a few months ago, about 10 months, to be exact, I 

had given no particular study to the subject. I may best 
j illustrate my knowledge or lack of knowledge concerning 

taxation by telling a story about an Englishman. It seems 
that the second son of an eminent Englishman, who had not 
been entirely a success in the old country, was finally shipped 
to Canada to grow up with the country. After getting located 
in one of the provinces of Canada he decided to go into the 
chicken business, and he purchased a hen and a setting of 
eggs. After the allotted time the chicks were produced, and 
after three or four days they all died. A few days later the 
farmer from whom he had purchased the eggs and the hen 
asked him, '^ How are the chickens ? " "A funny thing, you 
know," said the Englishman, " they all died." ^' That is 
remarkable," said the farmer, " what did you feed them ? " 
" Feed them ! " exclaimed the Englishman, " I thought they 
suckled!" 

My knowledge of income taxation was practically on a par 
a year ago with the Englishman's knowledge of the chicken 
business. 

Last night, as I saw such eminent authorities as Mr. 
Tanzer and Mr. Powell, I oould but feel that a poor choice 
had been made in selecting me to open a discussion of the 
income tax law. It seemed to me that men like Mr. Tanzer 
and Mr. Powell and Mr. Tobin were getting off rather easy, 
and it reminded me of another story: 

It is said that a young fellow and a young lady were out 
one moonlight night in a canoe, and being unconscious of 
their exact whereabouts, all of a sudden found themselves 
6 [l«ll 
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going over a dam. Much to their surprise they landed on 
the other side of the dam with the canoe upright and all in 
perfect condition, and the girl made the remark, " We got 
over that dam easy." It occurs to me that Mr. Powell, Mr. 
Tanzer and Mr. Tobin and some other eminent tax experts 
are getting out of this, as the girl said, ^^ damn easy.'' 

It perhaps is unnecessary for me to discuss the details of 
our income tax law. I should not do it except that we have 
visitors from other states who may not be as familiar with 
the detail of our statutes as those of us who live in !N'ew 
York and who have been rendering income tax returns co- 
making a study of our act. 

The law which I am discussing imposes an income tax at 
progressive rates, but no surtaxes. The tax is at 1, 2 and 3 
per cent, — 1 per cent on the first $10,000 of taxable income ; 
2 per cent on the next $40,000 and 3 per cent of net income 
in excess of $50,000. Those liable to this tax are persons, 
trusts and estates. The particular statute we are discussing 
imposes no tax on corporations, whether personal service or 
otherwise. Mr. Merrill will tell you what income taxation 
affecting corporations we have in the state of New York. 
We do not call it an income tax ; we call it a franchise tax, 
but for all practical purposes it is an income tax. 

We divide, taxable persons, into classes, as you no doubt 
know, residents and nonresidents. With reference to the 
resident we tax him on his entire income from whatever 
sources or from wherever derived. It may be from within 
the state or from without the state or both. As to the non- 
resident, we tax him only on his income from sources within 
the state, that is from all property owned and from every 
business, trade, profession or occupation carried on within 
the state. He is not taxed on interest, income or dividends 
income, even though it comes from within the state. We 
apparently attribute all sources of income of that nature to 
his residence, a personal income incident to his residence. 
This effort of ours to tax the nonresident has caused us 
trouble. I have no doubt that it will cause us trouble in the 
future. Probably all of you have heard of the case of the 
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Yale & Towne Manufacturing Company v. Travis, recently 
decided by the United States Supreme Court. While the 
Supreme Court did not deny the right of New York state to 
tax the nonresident upon his income from sources within 
the state, it did hold our law to be unconstitutional because 
we failed to allow the nonresident like personal exemptions as 
are allowed to residents. The Supreme Court said we dis- 
criminated against him in such a way that it offended the 
constitution of the United States, and that, therefore, in 
respect of the nonresident our law, as it now stands, is void. 

No doubt the Legislature, now in session, will endeavor to 
correct that discriminatory feature. I am convinced that 
Jfew York will continue, at least for the time being, to assert 
its right to tax the nonresident upon his sources of income 
from within the state. I hold no brief for the plan of taxing 
the nonresident ; but those of you who come from New Jersey, 
or Connecticut, or Massachusetts or from other sister states, 
must concede thai there is some argument in favor of this 
plan. Because of the geographical situation of New York 
state, — because we have so many nonresidents earning sub- 
stantial incomes from within the state, or receiving sub- 
stantial incomes from property owned within the state, it 
seems to me almost imperative, at least it does to the members 
of the Legislature, to tax the nonresident on his sources of 
income in our state. 

Take, for instance, the professional man. Take two pro- 
fessional men, one of whom is a resident of New York state 
and another a resident of New Jersey. They occupy adjacent 
offices in a building in New York city. If the New York 
professional man must pay a tax, while his New Jersey neigh- 
bor goes scot free, we are discriminating actually against 
our own resident. Take two merchants, shopkeepers in New 
York city, occupying places of business, if you please, adja- 
cent to each other. If we tax our resident on his income, 
but do not tax the Connecticut or New Jersey resident, we 
are discriminating against our own resident. All other 
things being equal, if the volume of business transacted by 
the two men were identical and of the same character, the 
New York resident would make less money from his busi- 
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ness because he had to pay a tax out of his profits. It might 
result in either of two things, — either the nonresident makes 
more money from the same volume of business, or else he is 
able to undersell our resident I refer to what I said pre- 
viously, in theory, — I can see serious objection to taxing the 
nonresident. I can conceive that the ideal theory would be 
to tax even our own residents only upon income from sources 
within the state of New York, — in other words that we tax 
incomes where they accrue in every instance; but at the 
present time, at least, I do not see that New York state can 
afford to follow that practice, and I doubt very much if it 
wiU do so. 

In the case of trusts and estates, the provisions of our stat- 
ute are identical with those of the federal revenue act of 
1918. We tax as entities estates during the period of admin- 
istration and trusts and estates where the income accumu- 
lates for the benefit of unknown or unascertained persons 
and persons with contingent interests. In other cases the 
trust or estate is not taxed as an entity, but nevertheless the 
trustee or fiduciary, as he is called in the law, is requirad 
to file a return, as are also the members, or at least one mem- 
ber of a partnership. Partnerships and all estates and trusts 
are affected by this act. The partnership is not taxed as 
such. Individual members of the firm are required to report 
in their personal individual returns their income from the 
partnership; but nevertheless the partnership must file a 
return — we refer to it as informational return — showing 
what the income of the firm is for the taxable year, 
and accordingly when we come to it we will check those infor- 
mational returns against the returns of the individual 
partners. 

If you have examined our statute, you will note that the 
definition, the description, of income contained in the New 
York statute is almost precisely like that contained in the 
federal act. Income is defined in the same language. We 
include in income under the New York law some two or three 
things that the federal government does not, and we exclude 
from gross income under our statute some few things that 
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the federal government includes ; but in the main, if you are 
familiar with the federal statute, you can readily understand 
or imagine at least what is included in gross income and what 
deductions are allowed from gross income in arriving at net 
income. 

Two or Ijiree matters, found troublesome, I will mention 
specifically, because I think our act is not entirely perfect 
in those respects: 

First, we allow an interest deduction. We allow a resi- 
dent of the state to deduct such portion of his interest as his 
taxable income bears to his entire income. That rule, when 
analyzed, is undoubtedly sound. I consider it perfect in 
theory, but it leads to an awkward tabulation, — one which 
the average taxpayer fails to understand, — one which is most 
difficult to explain to him. Therefore, we of the income tax 
bureau believe that the statute might well be amended and 
the federal rule adopted. We fail to allow as a deduction 
income taxes and taxes assessed against local improvements. 
Much has been said on the subject of allowing a deduction 
of the amiount of one's federal income tax. One can make a 
perfectly plausible and logical argument that every taxpayer 
should be allowed to deduct the amount of tax which he pays 
to the federal government on his income ; but take it by and 
large, consider it from his various angles, it resolves itself 
entirely into a question of tax rate. If we should allow the 
deduction it would necessarily mean that the income tax 
rates would be increased. The state needs the revenue and 
the localities need the revenue and this bill must produce 
revenue amounting to a certain sum. If it is necessary to 
increase the rates in order to produce that yield, the Legis- 
lature will act accordingly, so in the final analysis, if I prop- 
erly perceive the situation, the question of allowing the tax- 
payer to deduct his federal income tax is purely academic. 
If he prefers to take those deductions and pay a higher rate 
on his other income, all well and good. If the deduction is 
allowed the result will be, in my opinion, a higher income 
tax rate. 

Another feature of our statute which I believe was not well 
thought out, or but illy oonridered at the time, is the one 
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with reference to contributions. Like the federal revenue 
act, a taxpayer is permitted to take from his gross income a 
certain amount if actually contributed to some educational, 
religious, scientific or charitable organization. In framing 
the statute, it was limited entirely to corporations incorpo- 
rated by or associations organized under the laws of the state 
of New York. Now, unfortunately, some of the largest and 
worthiest of our charitable organizations, are not organized 
under or by the laws of the state of New York, and if I am 
correctly informed the laws of this state do not provide for 
the organization of any association in the characters men- 
tioned in the statute. We have interpreted that subdivision 
of the law rather liberally to mean any association which is 
actually present within our state, even though not formally 
organized under any of our laws ; but we are hopeful that the 
Legislature may amend that provision in such manner as to 
permit us to allow the deduction of contributions, even though 
to corporations or associations not incorporated under the 
laws of the state of New York or formally organized here. 

On the subject of exemptions we have the precise pro- 
visions of the federal statute, put simply, a $1,000 exemption 
for a single person, and to married persons or heads of 
families $2,000; but in the exemption section a provision 
was made that officials of the United States, and that has 
been construed to include men in the military or naval serv- 
ice, must offset against other personal exemptions the amount 
of pay received from the federal government. To my mind 
there is no logic back of that kind of a provision. I can see 
no reason why we should select one class of nontaxable income 
as an offset to a personal exemption without selecting all 
classes. That is to say, I see no logical argument in favor 
of requiring the official or employee of the United States to 
reduce his exemption by $500 if that be the amount of his 
federal pay without requiring the man who received $600 
of interest on federal bonds or state bonds or New York 
municipal bonds to also reduce his personal exemption by the 
amount thereof. Therefore, T am decided in my views that 
the Legislature should either repeal the provision which 
requires the official or employee of the United States to reduce 
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his personal exemption by the amount of his federal pay or 
else it should retain that feature and extend it to include all 
classes of nontaxable income. It is immaterial to me which 
is done, but I do not favor leaving the statute in its present 
form. 

Because our mutual friend, Mr. Shaw, is here from Massa- 
chusetts, I cannot pass by the provision that refers to credits. 
Inasmuch as we are taxing the nonresident, the legislative 
committee that prepared this act very wisely provided for 
a credit to be allowed the nonresident, if taxed in his home 
state. Upon analysis we find that although Massachusetts 
has an income tax law, and does not tax our residents, we 
are unable to declare that we are on a reciprocal basis with 
Massachusetts. We are unable, with the statute in its present 
form, to allow residents of Massachusetts a credit under this 
provisions. Mr. Shaw and I have discussed that subject at 
some length in the past two days, without having arrived at 
a basis of exact decision ; but if you have analyzed the credit 
provision contained in our statute, and checked it up with 
the income tax laws of other states, you wUl find that perhaps 
there is no state at the present time that comes within this 
credit provision, — that is no state that we can say has a law 
substantially similar to ours, or that we can declare ourselves 
to be on a reciprocal basis with. 

With reference to taxpayers' return, our statute requires 
that the taxpayer render his return on or before March 15th 
in each year for the preceding calendar year, if he be on a 
calendar year basis, or for the fiscal year ending during the 
preceding calendar year, if he be on a fiscal year basis. That 
date conforms precisely with the date of filing returns with 
the federal government, except in case of fiscal year returns. 
We also require the payment of the full amount of the tax 
at the time the return is filed, as the return must be accom- 
panied by the tax payment. It has occurred to us, and I 
believe it has occurred to others, — at least I have seen it 
discussed editorially and otherwise, that the state should have 
fixed some date other than March 15th. Various arguments 
are advanced in favor of that first, l^at it would cause less 
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disturbance in financial circles ; second, that it would be more 
convenient for the taxpayer to get his federal return out of 
the way and then take up the preparation of his state return. 
It is also advanced by the accounting profession that during 
the first two and one-half months of each year they are very 
busily engaged in preparing returns to federal government, 
and it would be a great convenience, both to them and to 
their clients, if the return could be filed with the state gov- 
ernment at a later date. I am personally of opinion that our 
statute might well be amended to allow state income tax 
returns to be filed 30 days after or one-half month after the 
federal returns are filed. 

After we have collected the tax, — that is after we have 
received the returns and cash payments, it then becomes the 
duty of the comptroller, through his income tax bureau, to 
audit the taxpayers' returns. If upon audit he finds that 
not a suflJcient tax was paid, or if, as a result of his efforts 
it is found that some person who ought to have paid the tax 
neglected or failed to do so, he is authorized to make addi- 
tional assessments. He notifies the taxpayer and is required 
to give a hearing if asked. If no hearing is requested, he 
proceeds to collect the tax by using such means as are at his 
disposal, and if payment is not forthcoming, he is authorized 
to issue a warrant to the sheriff of the county, and the sheriff 
is required to file that and have it docketed in the office of the 
county clerk, whereupon it has the force and effect of a judg- 
ment, and, as the statute says, can be enforced as such. 

Naturally, the statute provides for penalties in case returns 
are not filed at the time required, or if the tax is not T>aid. 
Very wisely the Legislature provided that if a man did not 
file a return at the required time, but voluntarily filed one 
widiin 60 days thereafter, the penalties would be relatively 
small. I take it you are not interested in the precise scale 
of penalties, but it is sufficient to say they are substantial 
and in my opinion sufficient to induce prompt payment. 

Of the tax collected, 50 per cent is paid into the state 
treasury, and is used to defray the general expenses of the 
3tftte government The other half is distributed in such 
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manner that it accrues to the benefit of the towns and cities 
of the state. A county, as such, gains no advantage. It 
receives no part of the tax. Villages and school districts do 
not share in the distribution. The money is distributed to 
tovnis and cities. The basis of the distribution is, as Mr. 
Rockefeller told you yesterday, the assessed valuations. Not 
equalized values, but the assessed valuations. The state 
comptroller in making the apportionment considers only the 
aggregate assessed valuation of all the real property of the 
state, and allots to each county, except in the case of New 
York city, in which the five counties are treated as a unit, 
such portion of the one-half of the tax as the assessed valua- 
tion of the real property of the particular county bears to 
the entire assessed valuation of all the real property of the 
state. When a county treasurer shall have received a county's 
quota of the tax, it becomes his duty to apportion it in like 
manner between the towns and cities of his county by allow- 
ing to each such a proportion of the sum received as the 
assessed valuation of real property of the particular town 
bears to the assessed valuation of all real property in the 
county. Some of you men, I take it, come from towns. You 
may or may not know that a town does not receive its portion 
in cash. The county treasurer is required to credit a town's 
share on his books, and it is used to reduce that town's share 
of county and state taxes at the time of the next annual levy. 
In the case of cities, the county treasurer is required to pay 
the city's share to the city in cash. 

The administration of the income tax law is vested in the 
state comptroller's oflSce. In tax conferences, I know the 
subject of administration of tax laws is always one which 
receives consideration and careful attention and study. 
Frankly, there is no particular reason for the administration 
of an income tax law to be vested in the state comptroller's 
office. It no doubt shocks, or is opposed to, the sense of 
propriety of those of you who come from other states, and 
perhaps to some who come from the state of New York. I 
am one of those who hold that it does not matter particularly 
what state officer or what state department is called upon to 
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execute or administer a given law. What does matter very 
materially is the kind and quality of administration that 
you get. We have no pride in the comptroller's office con- 
cerning our ability to administer this law, and without 
discussing the merits or demerits of having given the admin- 
istration of the law to the comptroller or having imposed 
that duty upon him, I do wish to add a few statements on 
the general subject of existing conditions in the state of New 
York. 

Our Governor has had a retrenchment and economy com- 
mittee investigating the subject for some time. They have 
reported to the Governor, and he in turn has transmitted 
the information to the Legislature that the government of 
the state of New York should be re-organized. It seems to 
me that we have something like 180 diflFerent officers, com- 
missions, departments, boards or agencies of government. 
I hold no brief for the Governor. I do not agree with 
all, or any considerable part, of the details of hia plan for 
re-organization or consolidation of governmental machinery, 
— but I do say unqualifiedly that the idea of consolidation 
and of re-organizing of state government is meritorious. I 
think the Governor of the state is on the right track. Now, 
to speak specifically on the subject of administration, we 
have an individual income tax law administered by the 
state comptroller. We have what amounts to a corporation 
tax law administered by the State Tax Conmiission, except 
that the comptroller collects the tax. We have an inheritance 
tax law administered by the state comptroller. We have a 
stock transfer tax law which is administered by the state 
comptroller and we have what amounts to a tax on auto- 
mobiles, — a license fee, so termed, administered by the 
secretary of state. In other words, we have six bureaus, 
six separate bureaus in our state government administering 
five tax laws. And those six bureaus are distributed through 
three different state departments. Now, in my opinion, 
that is unwise. I think we might well have consolidation. 
Coming from the comptroller's office as I do, I must of 
necessity be loyal to my own organization. I express no 
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opinion as to whether all these laws should be administered 
hy the State Tax Commission or by the secretary of state or 
by the state comptroller or by the state treasurer; but I do 
sialmit that any sincere man will agree with me that five 
different laws, all revenue laws or tax laws in essence, should 
not be administered by three different state offices and that 
six different bureaus, different machines should not be main- 
tained by the state of New York to execute those functions. 
I do not know, Mr. President, whether I have treated this 
subject in the manner expected of me. I have been for the 
past few months most intensively engaged in trying to admin- 
ister this law for the first year and to collect the tax. We 
have had our troubles, and since accepting this invitation 
to come here and speak I have not had opportunity to prepare, 
as perhaps I should have done, a good address; but I am 
hoping that something I have said may at least invite 
discussion. 

President Walsh : Whether we agree or not as to the par- 
ticular department that the administration of the tax law 
should be placed in, it is gratifying to know that, now it has 
been placed in the state comptroller's office, it is being ad- 
ministered by Mr. Graves. Mr. Merrill is expected here from 
Albany. In view of the fact that he is not here, we will add 
one sub-division. 

Mr. Tobin : I would like to ask Mr. Graves one or two 
questions. I think he might tell us something more 
especially about gifts. If he could say a word or two about 
gifts, I shall be obliged. 

Mr. Graves : It has been found, I believe, that substantial 
amounts of income were escaping actual taxation by the 
federal government. The federal revenue act and our 
statute both provide that the proceeds of a gift or the value 
of a gift is not income. That leads us to this situation- 
A man may buy some stock or some bonds or 'Sonxe other 
property of anotiier kind which greatly appreciates in value, 
as has actually been the case in all recent years. If a man 
is so fortunate in the stock market that he gets in on a 
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good thing like Crucible steel last year, and lie makes a 
million dollar profit, he immediately wonders how he can 
get by with that and realize a profit without paying a large 
portion of it to the federal government and another small 
portion to the state government. The result is that he usually 
gives the property or stock to his wife and it is not income to 
her and she is not taxable on it. There has been income real- 
ized by someone. His stock sold for much more than it cost 
him, and someone should pay an income tax. In framing the 
comptroller's regulations, — not relying on my judgment or 
the judgment of others in the comptroller's office, but at a 
conference ^vith men whom we thought at least were well 
posted, — men who had had something to do with framing 
the regulations by the United States government, we con- 
cluded that we might regulate, at least, that appreciation in 
value of property given is income to the donor, on the theory 
that if a man gives something he must have it at the time 
that he gives it. He cannot give something that he has not. 
If a man makes a gift of 100 shares of stock he does not 
measure his gift in the 100 shares, but he measures it 
in the money value of the stock at the time that the gift is 
made. We reason this way : Our statute tells in one section 
how gain or loss shall be calculated in case of a sale of prop- 
erty, and in the section immediately following it tells us 
how gain or loss shall be calculated in the case of the exchange 
of property. And in the first section it says " sale or other 
disposition" we have the words "other disposition." It 
occurs to me that those words are either superfluous in that 
section, or else they relate only to gifts, because what other 
disposition can there be made of property other than by sale 
or exchange ? In other words, we clearly state the rule in our 
statute for calculating gain or loss in the case of sale and 
in the case of exchange, and still we have in our law the 
words "other disposition." 

Mr. Tobiit: Thank you, very much, Mr. Graves. I 
brought up the precise question because I know there are 
ever so many men present who are interested. 
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Mb. Zoller: Mr. Graves will also state that in case 
there is a loss that the taxpayer gets the benefit of the loss ? 

Mb. Gbaves : Precisely. The rule will have to work 
both ways. 

Mb. Tanzeb : A good deal of income now escapes by 
the making of gifts. I agree that the profit that escapes 
taxation ought to be reached; but I do not find myself able 
to agree with him as to the method by which the comptroller's 
office proposes to reach that profit, and for this reason: 
When the donor whose property has appreciated in value 
gives that property away, he does not realize a profit. What 
he does is to make it possible for someone else to realize a 
profit. All that the donor has when he gives away the prop- 
erty is an unrealized appreciation. It is. true, as Mr. Graves 
argues, that a man cannot give away what he has not got. 
But he had it at the moment before he gave it away, and on 
that logic he should pay taxes when he had it before he gave 
it away, just as well as he should at the moment of giving 
it away. The very foundation of income tax law is that 
unrealized appreciation is not income. The Supreme Court 
of the United States has just declared unconstitutional the 
provision of the federal revenue law that an unrealized gain 
or profit is not taxable income. 

Mr. Graves refers to the term " other disposition " as pos- 
sibly including a gift. The reason, it seems to me, why " other 
disposition '' cannot include a gift, is that not only must there 
be a sale or exchange or other disposition, but there must 
be a gain realized from the sale, exchange or other disposition, 
and when a man makes a gift he realizes no gain. Those 
who have studied the subject have proposed quite a different 
solution. The Treasury Department has transmitted to 
Congress a proposal that the donee be taxed on the basis of 
the amount of gain realized by sale over and above the cost 
to the donor. At first blush that may seem unfair and 
retroactive, and possibly it is ; but that proposal may perhaps 
be defended on this ground, that it would be competent for 
Congress to treat the entire value as gain for which he has 
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exchanged nothing, and therefore if Congress chooses to tax 
the donee in such lesser amount which would have come to 
the donor if he had retained the property, the donee has 
perhaps no great cause for complaint. 

Another possible way is by way of an excise tax on the 
gift. A gift may be treated as income, but whether or not, I 
do not think there is much question that constitutionally 
either a state or Congress could impose an excise tax on a 
donee receiving a gift, just as it imposes a tax on a person 
receiving an inheritance; but I must say I cannot see any 
possible reason, in law or logic, for saying that the donor 
who parts with what he had and realizes nothing can be 
deemed to realize income from that gift. 

Me. Zoller: You do not seriously contend that there is 
nothing in the federal or state constitution that prohibits 
the state from doing what Mr. Graves says they propose to 
do, notwithstanding the recent decision of the United States 
Supreme Court? 

Mb. Tanzeb: I do not think it can be considered as 
income. I think it might be quite competent for the state 
to impose a capital tax, but I am doubtful whether it might 
not be contended that a tax on unrealized gains in case the 
property is given away without also taxing others who retain 
property which has similarily appreciated, is so discrimina- 
tory as to be wanting in due process of law. I think there 
might be a serious question. 

Mb. Handy: It occurs to me that there is some flaw in 
Mr. Tanzer's logic. If a man gives a gift to his wife worth 
$500 he gets credit for a handsome gift. If I give a wedding 
present worth $600 I expect to be invited to the home of my 
friends more frequently than if I gave a gift worth $5. 
It seems to me that the value of the gift is to be determined 
at the time that the gift is made, and a man receiving a greater 
amount of credit for a large than for a small gift should 
certainly account for it on his income tax return, and not 
the donee. It may be that the entire value of the gift 
should be taxed against the donee ; but it seems to me that it 
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would be scarcely constitutional unless you impose the tax 
upon the entire amount of the gift and not simply on the 
increase of value over the amount that it was worth when the 
donee acquired it. There is a vast difference between giving 
a present of a sapphire ring and an emerald ring with pre- 
cisely the same size stone, also there is quite a difference 
between making a gift of several shares of stock worth five 
and presenting the same stock at a time when it has ap- 
preciated fifty or one hundred dollars a share in value. So if 
a man acquires an additional credit it would be only fair and 
reasonable, according to Mr. Graves' logical plan, that the 
donor should pay the tax upon the additional value at the 
time the gift is made. 

Mr. Powell : While we are on this general subject, and 
while I do not want to delay the program, I would like to 
ask Mr. Graves a question. Mr. Graves has referred in 
his address to two professional men having offices side by side 
in the same building, one of whom is a resident and the other 
a non-resident The resident is taxed on his income, the 
non-resident, if he has an office in the state, is also taxed on 
his income. Assuming that the non-resident professional 
man has his office within the state and has no other office, 
but his business is of a character that compels him to try 
cases outside of the state largely, is his income entirely 
taxable in the state ? To put that a little differently, I might 
take the case of an officer of a corporation who owns the stock 
of a corporation. Let us assume it is a foreign corporation 
engaged in selling goods outside the state, that the officer 
is also the principal salesman of that corporation. Is an 
officer of such foreign corporation, whose principal office 
is in the state of New York, taxable on the salary paid to 
him within the state, although his duties are of a character 
derived from sales entirely outside the state? I think the 
answer might be of general interest to professional men and 
officers of corporations. 

Mb. Graves: I do not know that we have ruled on 
precisely that state of facts, to take the officer of a corpora- 
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tion, but if the main office is in New York, if his duties are 
exercised within New York, it is my notion that it matters 
little where the business is actually carried on. It is a 
question of where he himself is engaged. If his duties re- 
quire him to spend a fractional part of his time in Chicago 
and another fractional part in S^an Francisco and another in 
New Orleans and the remainder in New York, then I should 
say that his salary would be apportioned according to the 
length of time spent within the state. 

Me. Powell : But the proceeds of his income are entirely 
derived from outside the state. 

Mr. Graves : Take the case of professional man. I am 
not quite clear on that. But I think it sufficient to say that 
if his only place of business is within the state of New York 
that is his source of income, — it is presumed to be the business 
which has its situs, its office, its place of business within 
the state, and that the occasional going without the state to 
try a lawsuit or to argue a case in Washington or otherwise 
would not affect the taxability of his income. I can conceive 
that possibly his business income or professional income 
would be measured by the books which he presumably keeps 
in his New York office, showing the gain or profit derived 
therefrom, and that we would not take into account the 
occasional absences from the state on business, unless that 
engagement was a single engagement and was for a definite 
period of time, required his presence, and that is employment 
and service without the state. 

Mr. Walter N. Seligsberg, New York: I was some- 
what distressed by Mr. Graves apparent discouragement with 
respect to the collection of taxes from non-residents. It 
seems to me that the problem of collecting this income tax 
from non-residents is a very important one to the state of 
New York, because there are so many hundreds of thousands 
of individuals who gain their livelihood from efforts and 
from capital in the state of New York, and who ought to 
be willing to contribute part at least to the maintenance of 
our institutions and the cost of our government. These 
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thousands of people who come in every day help make our 
oosts higher. They get the benefit of our government and 
they should contribute somewhat to the expense of government. 

As far as corporations are concerned, it is going to be a 
rather simple matter from now on to collect from foreign 
corporations, because their franchises to do business here can 
be taken away. As far as the salaried men are concerned, 
Judge Pitney held that the withholding provisions are valid, 
so that the salary-drawers who draw their salaries in New 
York state are going to have to pay their income taxes. 

But what is going to be done with the stock brokers who 
live outside the state? What is going to be done to collect 
income taxes on the business, all of which is done on the 
exchange, from those who live outside the state, and the 
hundreds of thousands of business men who derive their 
income from New York state ? You cannot do it under the 
present law, which provides that if a man does not make a 
return he is liable to a penalty, which I do not believe can 
be enforced against non-residents. You cannot compel a 
non-resident person to pay taxes in a jurisdiction where he 
does not reside. If he does not make a return, how are we 
going to collect? Under the present law, if the tax is not 
paid the comptroller issues a general warrant to a sheriff and 
the courts have held that you cannot issue a general warrant 
against all the property of a non-resident to collect taxes in the 
jurisdiction where he does not reside. That part of a non- 
resident's property which is subject to the jurisdiction is 
actual property within the state or business transacted within 
the state and in the Oklahoma income tax case that was decided 
some time ago, along with the Yale and Town case, the Su- 
preme Court indicated that business actually within the state 
can be made subject to a lien for the collection of taxes 
against the non-resident. In the Oklahoma case the taxpayer, 
Shaffer, lived in Illinois and got all of his income from oil 
wells and leases in Oklahoma, and the state officials in 
Oklahoma claimed a lien on his income-producing prop- 
erty, and the United States Supreme Court held that to 
be his capital within the state and that it might be sub- 
jected to a lien. It seems to me it would be a very wise 
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thing for the income tax bureau to try and devise some 
means of identifying and defining capital invested within 
the state by non-residents somewhat along the follow- 
ing lines: that is, as being a fund invested from time to 
time in the various assets used in the business within the 
state, and not so limited as to consist only of the bags of 
•floor or tons of coal in the taxpayer's possession on a par- 
ticular day. I believe that capital employed within the 
state can be measured by the average value of the gross 
assets within the state and treated as a revolving fund and 
that on this revolving fund, regardless of the particular 
investments thereof, at any time a lien can be created and 
that a limited execution could be issued for the enforce- 
ment of such a lien. I believe that the taxes against non- 
residents could thus be collected in large part, and I submit 
that suggestion for discussion and consideration as a possi- 
bility because I firmly believe that under the law as it 
stands to-day in New York, income taxes cannot be collected 
from non-resident persons other than those in the salary 
class whose taxes are withheld at the source. 

Mr. Tanzer: I am not quite sure that I agree with Mr. 
Seligsberg that the tax cannot be collected from non-residents. 
The law provides two remedies, — the comptroller's warrant 
issued to the sheriff, collectible against any property, or, the 
second method is by civil action to be brought by the attorney- 
general. There is nothing in the law that makes any dis- 
tinction with respect to the enforcement of the tax as between 
residents and non-residents. The remedies provided are just 
as applicable to one as to the other, — so there is only one 
question, and that is the constitutional question of the power 
of the Legislature to enforce against a non-resident of the 
state by levying against his property within the state or by 
action against him within the state, a tax assessed against 
him. That question, however, has not been definitely passed 
on by the courts, and is still open. The Supreme Court of 
the United States has now definitely established the juris- 
diction of the Legislature of the state of New York to impose 
a tax on a non-resident. The court did not have occasion to 
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pass on the question of the power to collect, but the court 
did say that the Legislature can enforce the tax by a just 
control of persons and property within its jurisdiction. In 
the Oklahoma case the court expressly left open a question 
which was there raised, and which the court held was not 
involved in the case, whether the tax of a non-resident could 
be collected by process against his property within the juris- 
diction other that the property from which the income was 
derived. In two decisions of the Court of Appeals of this 
state there are dicta very decidedly against the power of the 
state to enforce a personal liability against a non-resident. 
McLean against the city of New York, where the decision 
turned on the language of the statute and the court held that 
the statute provided for a personal action against residents, 
but against non-residents only a remedy by proceeding in 
rem against the particxdar property assessed and a personal 
action could not be maintained. Whatever was said by the 
Court of Appeals in its opinion as to the state having no 
power to enforce a personal remedy was entirely obiter. 
Then, the recent case of Maltbie against the Lobsitz mills, 
where it was held that a foreign corporation was not subject to 
supplementary proceedings to enforce the tax against it, in- 
volved a personal property tax, and arose under exactly the 
same statute, which had not been amended since the McLean 
case, and the decision absolutely followed the McLean 
case, so that the dicta were merely repetitions of statements 
made in the McLean case as to a matter not necessarily 
presented to the court for decision. The Supreme Court of 
the United States has, I think, not passed on the question. 
The only case I know of indicating that a state cannot 
enforce a remedy against a non-resident is the case of Dewey 
against Des Moines, where the court merely held that a special 
assessment for benefits imposed on real property, and where 
if I remember the case, the amount of the special assessment 
exceeded the equity in the property, was a mere lien on the 
property and could not be enforced by personal action ; but 
that is very far from holding that where there is a general 
tax a state cannot resort to any remedy which any other 
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creditor of the non-resident could enforce against him within 
the state. I have no doubt that the state could not go into 
a foreign jurisdiction and bring a personal action, but I 
do believe that the power now definitely established by the 
Supreme Court of the state to lawfully assess a tax within 
its borders, would be an illusory one, if it were not held that 
the state has power to collect that tax against any property 
of the non-resident in the state or by personal action, when 
it can find him within the state. I confidently hope for 
such a decision when the question shall be presented. In the 
meantime I should regret to see any attempt made to have 
the statute amended so as to limit the remedy to any par- 
ticular property or invested capital of the non-resident within 
the state. The first thing is to make an effort to enforce 
the law, and if it turns out we cannot enforce the law, it 
will be time to have the law amended. 

Mb. B. S. Orcutt, of New York : As the representative 
of several hundred thousand commuters, and having no prop- 
erty in New York, I would like to ask Mr. Tanzer how he 
can collect the 1919 tax from me when I have no property 
in the state. Can he collect from me personally? 

Mb. Tanzeb: The tax can be taken from a salary by 
withholding, and the theory on which the withholding pro- 
vision was sustained by the Supreme Court was that it was 
a legitimate method of enforcing an obligation by garnish- 
ment of credits. That is in the nature of an attachment, and 
is a mere method for enforcement against the property within 
the state of a non-resident of the personal liability which 
exists against him. I take that as a likely intimation that 
the court will hold that a tax can be enforced against a 
non-resident. Mr. Orcutt is right in saying that if the non- 
resident has no property and no salary, the tax cannot be 
enforced against him unless he can be reached by personal 
action against him within the state. 

Mb. Obcutt: I understand about the current year, but 
during the last year 1 per cent was withheld and then re- 
turned. Suppose I leave my employment in New York at 
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any time this year, before my exemption is used up. The 
state still claims the right to tax me for 1919, and I am not in 
New York and I have no salary that can be gamisheed in 
'New York. I wonder how they can get me then. Or, suppos- 
ing I am still in New York, can they garnishee 1920 salary 
for 1919 taxes? And there are several hundred thousand in 
the same class with me. 

Mb. Powell: I quite agree with the previous speaker 
that the question of the personal liability of a non-resident 
for an income tax has not come before the state court, because 
that is a new measure, or before the United States Supreme 
Court; but I have serious doubts as to whether the state may 
by a law impose a general liability on a delinquent income 
taxpayer. Mr. Tanzer's suggestion that the United States 
Supreme Court has to some extent passed on this question 
by assuming that there may be a garnishment of credits pre- 
supposes that a tax is a debt. It is not based on a contractual 
obligation; it is an imposition on a taxpayer by the govern- 
ment, and it is purely statutory, and the courts have, I think, 
held that whatever remedies the state has for the collection of 
the tax as far as a non-resident is concerned must be based 
upon the property being located or the income being derived 
from a source within the state. If the non-resident is earning 
a salary within the state, I think that can be gamisheed; 
but I do not think the sheriff can collect from property that 
happens to be temporarily in the state, as it might in the 
case of a contract obligation. It may be that real estate 
within the state may be subject to a lien if the tax is against 
a non-resident; but I should think, speaking generally, that 
a personal liability does not attach to property of a non- 
resident in the state. 

Mb. Holcomb : I hesitate at this late hour to direct further 
attention on this point, and yet it is so vitally interesting to 
the representatives of other states here to-day, that I would like 
to register my opinion on this subject. It is my opinion that 
the difficulty with the taxation of the non-resident arises from 
that very cause. If we are to have a repetition of what we 
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have had for the last twenty or thirty years in this state, 
of an ineffective tax on non-residents, then it is time we 
see where we are going, because we have had this sort of 
trouble for years. It has been impossible to collect it, because 
the sheriff could not find the property. I hesitate to accede 
to the views of Mr. Tanzer that what was said in the Supreme 
Court decisions suggests the thought that in some manner 
our Court of Appeals decisions have been overcome. To 
my mind the decisions of the Supreme Court recognize the 
validity of the Court of Appeals decisions, that you cannot 
get a judgment in personam against a non-resident. In fact 
they say so in terms. The withholding provision was held 
not to increase the tax on non-residents, but to recognize 
the fact that as to them the state imposes no personal liability, 
and hence adopts a convenient substitute for it. Railroad 
V. Pennsylvania, the opinions in the McLean case, the 
Oklahoma case and in the Malthie case, have rendered it 
almost certain that you could not effectively collect a tax 
on a non-resident other than through the withholding process. 
If that be so, then the people that are going to have any 
particular difficulty with evading the payment of the tax 
are the small people who are living on salaries, as they 
are going to be taxed by the withholding process, and the 
big fellows, doing business in Xew York and living in another 
state are not going to be reached, because in the Oklahoma 
case it seemed to be admitted that you could not collect a 
tax out of any property from which the income was not 
derived. You cannot attach income, because income is not 
there. It is mere concept, represented by property that is 
here to-day and to-morrow is paid out. There is nothing 
tangible about income, and therefore there being nothing 
tangible, and there being no personal liability, no possibility 
of getting a judgment in personam which you can pursue, I 
fail to see where you are going to have an effective tax against 
non-resident. 

Mr. Fairchild: May I be permitted to depart just for 
a moment from the strictly legal question. We are con- 
cerned with the taxation of non-residents under a state income 
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tax. Many of you are familiar with the report of the com- 
mittee on a model tax system, in which occurs this passage : 

" Since the purpose of the personal income tax is to 
enforce the obligation of every citizen to the government 
under which he is domiciled, it is obvious that this tax must 
be levied only upon persons and in the states where they 
are domiciled. It is contrary to the theory of the tax that 
it should apply to the income from any business as such, 
or apply to the income of any property as such. The tax 
should be levied upon persons in respect to their entire net 
incomes, and should be collected only from persons and at 
places where they are domiciled. It should not be collected 
from business concerns, either incorporated or unincor- 
porated, since such action would defeat the very purpose of 
the act." 

"NoWy as a citizen of Connecticut, I am under some em- 
barrassment in calling attention to this matter of principle ; 
but I hope you will give me credit for speaking as a student 
of taxation rather than as a citizen of a particular state. 
I have no desire to suggest that the state of New York should 
not seek to impose a tax upon these incomes in question, but 
I do submit that the proper method of imposing that tax 
is by means of some form of business tax of a general 
character, rather than as an income tax. The trend toward 
the income tax to-day in the United States, both as to federal 
and state sources of revenue, is very strong and I believe 
very commendable, and it is extremely important that we 
seek to avoid any obstacles or pitfalls, which may bring in 
connection with this tax the difficulties and injustices which 
have so seriously interfered with the effectiveness of certain 
other forms of taxation. I confess, therefore, to some disap- 
pointment that the great state of New York has not seen fit 
to defer to this matter of principle in the imposition of the 
personal income tax. I realize that the position of New York 
is peculiar, and that it has a good deal of excuse for seeking 
in this way to reach the incomes earned by citizens of other 
states, a consideration which would not be nearly so great 
in those states where the shoe is on the other foot. Never- 
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theless^ the matter of principle is I think so important that 
it would have been very well indeed if New York conld 
have seen its way to use some other means to reach the 
taxable ability in question. 

Me. Seliqsbebo: I hesitate to say much more because 
my feelings are very much like those which Booker Wash- 
ington described when he attended a meeting of Methodist 
preachers at which he was the only colored man. He prefaced 
his remarks by saying, " Gentlemen, I feel like a huckleberry 
in a bowl of milk." 

I am not, as most of you are, either a tax official, or a pro- 
fessor of economics, nor even that mysterious thing — a 
tax attorney — and all that I have learned about taxation 
I have learned in the rough and tumble of practising law 
and of advising people. I first became actively interested 
in tax problems some years ago. For years I advised cor- 
porations not organized in New York that they did not 
have to pay a personal property tax because the tax was not 
collectible. The question arose finally in litigation, and the 
Special Term of the Appellate Division held that the tax 
was collectible. I found that if the decision of the lower 
court had been affirmed, that I would be responsible to clients 
for thousands of dollars of interest and penalty, because I 
had advised them not to pay, and they were going to be penal- 
ized. I thereupon very naturally became personally interested 
in reversing the decision and filed a brief in the Court of 
Appeals where finally we were successful in establishing our 
view of the law. I felt perfectly sure all along that the 
personal property tax was not collectible, and for sub- 
stantially the same reasons I feel that it will not be possible 
to collect this income tax from non-residents except in the 
cases where it is withheld under the provisions of the present 
law. It is not profitable, perhaps, to discuss abstract ques- 
tions of law as to whether the present law, providing for a 
general execution against the property of non-residents, is 
valid. All I can say is that in tiie Oklahoma case Judge 
Pitney says : " The entire jurisdiction of the state over 
appellant's property and business and the income that he 
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derived from them — the only jurisdiction that it has shown 
to assert — is a jurisdiction in rem/' 

IN'ow, " in rem " means " against the property " and unless 
property be defined so as to include capital employed in busi- 
ness as a revolving fund, it seems clear to me that the general 
execution will be invalid, because it. is an attempt to collect 
the tax by remedy against the person instead of against the 
property, and the latest case in the Court of Appeals held 
that the tax could not be collected by personal remedy; that 
it could only be enforced against the property, and a personal, 
general execution is a remedy against the person and not the 
property. 

Now, here, we have a practical question ; not a theoretical 
one. If the state comptroller wants to fight and lose two or 
three years' taxes while fighting to sustain the present rem- 
edy, perhaps lose millions of dollars, all right; but would 
it not be wiser to find a practical means of collecting the 
tax rather than to attempt to vindicate a remedy which is, 
to say the least, of doubtful validity. I do not think even 
tax officials or tax experts are interested so much in the 
theory if they can catch the chicken and cook it, and if we 
can find a means whereby we can procure a lien on the non- 
resident's property to the extent that it is used in creating 
the income taxed, it seems to me that is the thing to ask for 
rather than a vindication of theoretical remedies. 

Pkesident Walsh: I would suggest, inasmuch as there 
are some prepared papers on this subject, that we had better 
defer their discussion at this time. If the conference agree 
with me, we will proceed in that order. 

Commissioner Merrill has arrived, and we will now hear 
from him on the corporation franchise tax or income. 
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INCOME 

John J. Mebsill 

State Tax Commissioner 

The program committee of the tax association seems to 
have taken me by default. I did not agree to prepare any 
paper for this conference. I did not even know that my 
name was on the program until a very few days ago. I 
have been so constantly occupied since that time that I could 
not have prepared one had I wished, so my remarks must 
be, necessarily, very desultory. 

I do not think that I shall confine myself to the subject 
given me upon this program. There are some matters, how- 
ever, that have come to my attention that I feel perhaps 
should be presented to the gentlemen of this conference, 
because they are state-wide in their scope. There has been 
a considerable difficulty experienced in the minds of some 
of the people about this state, in the villages more particu- 
larly, in that they thought they were not getting a fair share 
of the one-third of the corporate income tax returned to the 
town. I think those people are laboring, generally, under a 
serious misapprehension. I have worked out a good many of 
those cases, and I have yet to find one in which tiiat condition 
is true. A good many people have the idea that the cities 
are getting a larger proportion than the towns and villages. 
That is absolutely erroneous! The return is made upon 
exactly the same percentage basis. 

The first scheme of return that was adopted, of returning 
these moneys to the localities upon the basis of the tangible 
personal property, worked out very badly. That has been 
amended, and the apportioned tax is now returned upon the 
basis of taxes raised for town and village purposes in the 
town and in the villages. That has occasioned a good deal 
of correspondence during the last six or seven months. It 
has lead toward some legislation which I do not think will 
pasSy because it is foreign to the situation and the facts. 

[186] 
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There is also a question from one of the great cities of the 
state as to the states taMng away from the localities certain 
sources of local taxation, like the tax upon trust companies. 
They seem to believe that the localities are being depleted 
in their sources of income in that way. 

If you wiU, I want you to bear with me for a few moments 
and go back to 1880. In that year the first attempt was 
made seriously to relieve real property from a part of the 
burden which it bore. That was the old capital stock tax, 
which now constitutes a part of article 9 of the tax law, 
section 182. In a subsequent year, 1882, a kind of gross 
earnings tax was put in force against certain classes of cor- 
porations, and some like taxes placed upon gross premiums 
of insurance companies of certain classes. Since that first 
law was adopted the state's expenses have been multiplied five 
times. Even so late as 1900 the total expenses of govern- 
ment only came to about $17,000,000. And in 1918 that 
expense had risen to $81,000,000' and over, and if you were 
to analyze those expenses you would find that almost one- 
fifth of it represented the Barge canal and its various termi- 
nals and tentacles. Meanwhile the state took over the care 
of the insane. Now, it is a fact that the local care of the 
insane a quarter of a century ago in this state was a stench 
in the nostrils of this commonwealth! For a man to go to 
one of the then-existing institutions, unless he had wealth, — 
he might as well have been put in a box and placed in the 
cemetery. Now a large percentage of those unfortunates 
are returned to the normal walks of life. 

The expenses of the schools and the regulation of the 
schools of the state has been taken over, with the result that 
there has been, notwithstanding some mistakes, tremendous 
advance in the public education of our children. We have 
taken over the good roads system, and we have now some 
roads where we did not have any roads to speak of before. 
So, one large matter after another has become the centralized 
business of the state, rather than that of the locality. 

Now, it is true that the cities lost the right to tax the 
capital, surplus and undivided profits of the trust companies, 
less any value they had in real property. They have lost the 
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excise money, but the people voted for it ! Nobody can help 
that. They have taken over the ditch. They voted for it! 
And this particular city that is now the most complaining 
had the balance of power in its own hands at that state elec- 
tion, and voted for it. But in the year of 1918, as I said 
before the expenses of government are a little over $81,000,- 
000, with a state tax rate of one and six-tenths mills, which 
only paid $13,275,000 out of that $81,000,000. It will take 
you only a minute to perform that subtraction, and find that 
from the indirect sources of taxation the state received in 
excess of $68,000,000. 

Now, in this particular city that I have named they paid 
in direct state taxes that year slightly over $505,000. If 
they had had to raise by direct taxation in that city, its por- 
tion of the cost of government, it would have cost them 
more than $2,600,000 in addition to what they did pay. I 
am not trying to defend with you gentlemen the principle of 
this indirect taxation. You have made a good start, but you 
. have got to go a long way further before you do anything like 
exact justice. Tour real property in this state and so much 
personal property as is unfortunately known is pretty largely 
giving up from twenty-five to thirty-five per cent of its gross 
income. Now, you may not have thought of that, but that tax 
levy goes back mostly to the tenant. He is the fellow that 
is paying the tax primarily, because the landlord now always 
shifts that burden onto his shoulders, and he cannot escape 
it It is folly to say that in the year 1918 the value of the 
real property in this state was twelve billion dollars and that 
the value of all the equities in all the personalty in this state 
was less than three-quarters of a billion ! But that was the 
situation, and that is the reason for all these indirect taxa- 
tion schemes, — the attempt to make personalty pay a por- 
tion and a just portion of the share of the burden that is being 
loaded back upon the people, and you are making for Bolshev- 
ism when you do it! The best thing that happened in the 
impostion of the so-called tax upon manufacturing and mer- 
cantile corporations and I say that those people did a splendid 
thing, no matter what their object may have been, was when 
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they consented to pay a part of the tax of this state, which I 
think this year will result in raising nearly $30,000,000 
toward the expenses of government, that is state and local 
combined. 

Now, I want to make a little plea. I want you people, 
when you go home, whenever you talk with people, to say 
to those people whom you may know who are interested 
in corporations one way or another, than they must make any 
returns now due or past due to the state. We have gone very 
easy, very quietly with the corporations. They have had 
nearly three years in which to meet the situation. From 
now on the corporations may depend upon one thing, — that 
those who do not make their past reports until called upon 
by the State Tax Department will get the fuU limit that can 
be imposed upon th^n by the law, because I speak for my 
colleagues when I say that as far as we are concerned every 
one must take up the share of the burden that is found against 
them under this law, and settle for it. There are quite a 
good many corporations that have not yet complied with 
that statute. The day of full settlement is at hand. 

I came up to-day, not to make a speech, but to look you 
gentlemen in the face, to listen and to learn. I imagine 
from what little I have heard since I arrived here that you 
have had an interesting session. I want to say to you all that 
so far as the State Tax Commissioin is concerned, you 
will always find it ready to take up your troubles, if you have 
any, and give them fair consideration. 

Gentlemen, I thank you. 

Peesident Walsh: We now come to suggestions from 
neighboring states, and Mr. Arthur N". Pierson, of New 
Jersey, will address the conference. Mr. Pierson, gentlemen. 
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Aethub N. Pibbson 

Member Ckuniniasion to Investigate Taxation 
I feel very much embrasrassed at being called to enter into 
this discussion or to inject myself into it, as we in New 
Jersey have made but little progress in this matter, our 
efforts in connection with the income tax have been marked 
with little results. I presume our experiences are much 
like those of other states. It is hard to get those who pass 
our laws interested in anything like an equalization of tax 
burdens, or in distributing those burdens where they prop- 
erly belong, until there is a real necessity for more revenues, 
or until the other sources of income have either broken down, 
vanished or are so burdensome that the whole structure is 
threatened. Our efforts during the past year have been 
directed to devise an income tax that would take the place 
of all our personal property tax, finding that our personal 
property tax was very much of a farce, the same as it has been 
in other states ; we felt that we would like to get a little in 
advance of the extreme necessity and see if we could not 
work out, in a scientific manner, the solution of this personal 
property tax problem. 

My experience in the field of taxation has been rather 
different from that of the other gentlemen present. I am 
simply a business mian elected, unfortunately I think, by 
my county to represent them in the Assembly. I found the 
laws controlling public financing very lax and inadequate. 
I was placed on a commission by the Governor to investigate 
municipal finances. We approached the subject, conse- 
quently, by way of the platform of municipal affairs, and 
we possibly have not reached the point of the scientific 
analysis, of our tax problems. My interest and my duties 
have been more particularly practical. Readjustment of 
some of our policies in connection with the finances in the 
ways of budgets and adequate laws for retiring our debt 
led to our searching for the way of administering our tax 
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machinery as we found it for best results, so that it would 
work more accurately and harmoniously and meet the de- 
mands made upon our sources of income. Having arranged all 
those features so that they make a harmonious and easy 
working whole, I presume now we are right up to the point 
of considering the affairs of our state in connection witii an 
income tax. 

We found that our problem was simply to have it take 
the place of our personal property tax, and return the reve- 
nue to the taxing districts. We had not only to find a good 
factor for collecting the tax, but found ourselves face to face 
with a more perplexing problem, that was how would we 
redistribute it. Our trying problem was to satisfy ourselves 
with some equitable factor for distributing the revenues back 
to the taxing districts. We found that the present personal 
property tax as it related to the whole, ranged from 7.4 
per cent in one county to 37.3 per cent in another, the 
other nineteen counties falling in their proper and logical 
places somewhere in between these two limits. To undertake 
to settle on anything in the way of a distributing factor our 
commission foimd themselves in a serious disagreement'. 
No one was quite bold enough to say that we would distribute 
it according to the assessed valuation of land and buildings, 
which I believe is the proper basis for distribution; "we 
would then have our assessors undertaking, for self-defense, 
to bring their valuations up to something like our constitu- 
tional standard.'^ 

I believe, however, that we have in New Jersey passed the 
time when we can depend only upon our present sources of 
income to run our state. Up to the present time we have 
had no state tax for administrative purposes. The present 
sources of income have been entirely adequate to function 
our state government. In most states, the demands for the 
cost of state roads have been met by bond issues, we h^ivo r - • 
them by direct or state tax. The state school tax seems to be 
a means of collecting so much money from the taxpayers 
and returning it to them for school purposes in practically 
the same proportion that it is gathered. I never could under- 
stand the logic of it, nor have I found anyone that undertook 
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to defend it, excepting that it has been the custom for a great 
many years, and so it goes along. 

I have been much interested of course, being a Jerseyite, 
living in the northern part of the state and doing business 
in New York as to that peculiar feature of the New York 
income tax that relates to non-residents gaining their income 
in New York. I believe I am going to venture that we have 
come to a situation that New York's income tax law will 
be the prototype of our income tax law. I cannot see any 
other way out of it, because most of the wealth of the state 
is in the north part, and it is very peculiarly bound up in the 
men who earn their income within New York state. They 
will demand that we so draft our law that they get the 
exemption so generously offered by New York state to non- 
residents, who gain their income within this state. When 
the question was asked as to who would draw the su^ested 
income tax law for New Jersey and what it would provide for, 
I told them that the law had already been drawn by the 
people over in New York, and there was but little question 
in my mind as to what it would provide. The only question 
would be as to the rates, because it seems very patent to me 
that we must at least conform with the exemption provisions 
of the New York state law. We have been invited to provide 
reciprocity and that will probably be the most carefully 
studied point in our law. 

I feel, however, after all, that we are withholding one 
of the real problems, avoiding it, possibly, that we find in 
considering the subject of taxation. That is assessments. 
Now, after all, we will never know how adequate our present 
laws are or were before we imposed our state income tax, 
because we have never had anything like an equitable assess- 
ment of properly ; even our real property, is very inequitably 
assessed. The cause I think is very largely political. Our 
system is very largely the creature of habit and precedent, 
but somehow the whole assessing system in every state that 
I have had experience with is very much like an inverted 
dome, standing on its apex rather than on its base. We have 
built our whole system up considering the local assessor as 
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the head, then we go to our county board, and then to the 
state board considering each as an enemy with power to 
enforce its decrees or its orders. We have got to change that. 
Our state boards must have absolute control of assessing 
affairs, — in fact I will go as far ajs to state that the only 
way we are ever going to have an adequate assessment of our 
property is to have the state board do it, and we are coming 
to that some day. As to how that shall be worked out, I 
do not know. It doesn't matter so much as long as our state 
boards make the assessment ; our state boards must have more 
definite and absolute control over the county and district 
assessing authorities, and until we do that, we can never hope 
to get away from the political situation, whereby one taxing 
district holds back, while others undertake to bring their 
assessments up to something like their proper standards. 
We must surrender these relics of days gone by, these theories 
and those old traditions, and must get a real business assess- 
ment, or we will never have anything worth while. I do 
not care anything about what machinery you fix up or what 
you call it, its efficacy will all depend on the administration 
and operation. I believe we have much more in our present 
laws than we have ever demonstrated. It is absolutely true 
that we cannot judge the adequacy of our present taxing 
systems, because we have never had a proper administration 
of them. I am not at all alarmed at the dissatisfaction of 
some people concerning our taxation. If you will give me 
the power to adequately assess the property, controlled from 
the high unit, that is the state, this will clear up much of the 
dissatisfaction and complaints. But until that is accom- 
plished, I am perfectly sure no one would undertake to say 
how adequate the present laws are, or how well we could 
provide by new laws the solution of our taxing problem. I 
want to say that it is perfectly clear to me that we are 
getting more and more to the point where the income tax 
will be a real and definite factor in gathering revenues to 
support our governmental costs. We shoxdd co-operate more 
and more, one state with the other, in devising something 
like a uniform program, uniform laws, particularly our 
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income and inheritance tax laws. We are growing more 
and more interstate in our business and in our welfare. 
1 certainly congratulate all the states represented here in this 
feeling of comity and the generous feeling of co-operation 
displayed. Without this spirit we will find serious diffi- 
culties in the way of framing or administering any laws that 
we now have or that we certainly must have to provide for 
the tremendous costs that are now here, and will continue 
to increase more and more in the future. 

President Walsh: I take pleasure now in presenting 
Mr. William H. Blodgett, State Tax Commissioner of 
Connecticut. 
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state Tax CoxniniBsioner 

Mr. Chairman and gentlemen, Mr. Graves, making refer- 
ence to himself, spoke of his humility in discussing the 
subject of taxation in the presence of so many veterans. I 
confess to the same feeling; but my humility is greater tlian 
his, owing to the fact that I am the baby state tax commis- 
sioner of the United States of America. My term of office 
commenced the first of this month. It is probable, therefore, 
that you will not expect me, by the length of my address, to 
deprive you of the right to go to lunch sometime between 
now and six o'clock this afternoon. 

I feel this humility, also, in that I am entirely outclassed 
in the presence of the college professors, economists and men 
who are veteran students of the problems of taxation; but 
these veterans, also, are outclassed precisely as far as I am, 
but in reverse order, as they will discover when I shall have 
finished what I have to say. 

There is one thing that appeals to me quite strongly, and 
I think it is applicable to New York as well as to Connecticut 

— I refer to the fact that so many people do not see tax 
problems at all. I could illustrate this with a story that 
was told to me recently : 

It was said that a young lady was in Eome some years ago, 
copying from one of the old masters in an art gallery there. 
She had a friend with her, who, overlooking her shoulder 
on a near completion of one of the copies, said : ^^ What a 
beautiful picture you are painting ! It is almost as beautiful 

— it looks even better to me than the work of the old master !" 
And the young lady who had made this copy said to her 
friend, pointing to the work from which she had copied: 
"Why, you do not see it! There is so much there that I 
cannot touch at all! It is clear beyond my comprehension, 
even, to see it myself ! '' This is true of these tax problems, 
if I may express the view that I have now, from listening 
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to the discussions here this morning. It is all confusing. 
I thought I knew something about tax problems. As a lawyer, 
I had read the statutes and some court decisions, and have 
had something to do with the drafting of the statutes of 
Ck)nnecticut during the last six years. But the problems 
you talk about are problems not seen or thought about by the 
people who will have to go down into their pockets and pay 
the money. I arrive at the opinion, therefore, that your 
association meeting here in the state of lS[ew York, with 
men interested as tax men, and in a purely public-spirited 
way, if it could be enlarged to take in not only the tax men, 
but the business men and the proletariat, who think they are 
not paying taxes but are paying them, you would accomplish 
vastly more, and you would obtain many valuable suggestions 
where you might least expect them. 

The subject of taxation is a most vital one. It goes to 
the root of civilization, to the bottom of organized society. 
It goes to th€ root of our government, local, state and 
national ; and the scheme by which we tax must keep apace 
absolutely. It m.ust not fail to keep apace with the intricacies 
of all our business relations. Our laws, the product of tax 
students, must fit each new situation which arises precisely 
as a good paper hanger would hang the paper on the wall. 
As the paper must fit up with exactness and cover things 
which are ugly, so the taxation statutes must be drawn, so 
far as human effort can accomplish it, to cover the ugliness 
of injustice, and must fit each new situation, and money 
must thereby be raised, to adequately support organized 
society. 

I am interested in, and I confess somewhat amused at, 
your discussion of New York's recent futile effort to impose 
a personal tax upon certain people who reside over in Con- 
necticut. Professor Fairchild. and someone €lse, who rather 
apolized, «aid they were not special pleaders for Connecticut 
in this matter. I do not apologize. But this effort to tax 
Connecticut people in a sense appeals to me rather humor- 
misly. On the west, we are bounded by New York. A large 
percentage of Connecticut people come over and make tfieir 
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irLoney in New York state. On the north, we have Mas- 
sachusetts; and a considerable portion of our people go to 
Massachusetts to do business. Easterly, they go to Rhode 
Island, and they are discussing the personal income tax there; 
so when you people from New York, and the people of 
Massachusetts and Rhode Island, if the effort to collect 
from Connecticut people is successful, shall have taken all 
the money that our citizens have, and these states shall have 
provided for their needs, Connecticut will have to make 
provision for itself from the remaining money which its 
people have — if they happen to have any at that time. There 
seems to be no avenue of escape for Connecticut people, 
except in Long Island sound, and that is not a good place 
for human habitation. 

I notice you are not in perfect agreement on the nrethod by 
which you are to take our money. It must be disappointing 
to l^ew Yorkers, generally, that there is such disagreement. 
I hope you will be able to arrive at some logical conclusion 
on the subject, because it appears from what has been said 
here that it is an important matter. 

Connecticut is a sturdy, little, hard-baked state, and thus 
far, for more than thirty years, as Mr. Holcomb states, we 
have had the Supreme Court of the United States with us 
in this matter of imposing taxes on non-residents. The 
Supreme Court has helped us very materially. Every little 
bit helps ! If the Supreme Court of the United States holds 
to its present position, and it is predicted that it will do so 
(see Yale and Towne v. Graves), we will continue to pay our 
bills before paying the obligations of our sister states. Pro- 
fessor Fairchild read from the very learned report of the 
National Tax Association, wherein the committee of that 
association recommended that each state should impose its 
taxes upon its own residents. I intended to read that por- 
tion of the report into what I had to say. 

Connecticut owes a net debt of about $2,800,000. We are 
not troubled with such large problems as is the state of New 
York. The more the public increase tiie public debt, the 
greater will be the increase in the problems of taxation. The 
more you pyramid taxation problems, the more you pyramid 
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inequality, injustice and annoyance. This cannot be helped, 
except as the public sees to it that public obligations are 
kept down to the minimum, and we are moving rapidly in the 
matter of public expenditures. New York state has helped 
impose prohibition upon Connecticut. By this, Connecticut 
has lost annually about $500,000 of revenue. We shall be 
obliged to make up this deficit by some new method of 
taxation. 

What I say with respect to the details of taxation is not 
vastly important. I have not reconciled my mind to the 
idea that I ought to come here and try to point out for you 
a new plan. I have not a definite program for Connecticut. 
I shall not have one until opportunity is given me to get 
farther into these subjects, which are so vastly interesting. 
My predecessor, Mr. Corbin, has many friends here. He 
knows, many of you intimately. It is a matter of regret that 
he is not here now. Mr. Corbin was appointed tax commis- 
sioner of Connecticut in 1907. He resigned shortly before 
March 1st of this year. The office force of the conmiissioner 
in Connecticut consists of eighteen people. I believe, though 
I have not the figures to sustain me, that the percentage of 
cost of administration of this office is the lowest in the 
United States. I say this from my belief that he has reduced 
the expense to a minimum. Mr. Corbin pioneered in Con- i 
necticut on taxation lines, and the people over there under- ' 
stand it, and they understand him, and thoroughly appreciate 
what he did. The office force is efficient, agreeable, and ready 
to accomplish results. There is no lagging there. With j 
this office force we are collecting between $11,000,000 and I 
$12,000,000 annually. I get the enormous sum of $3,000 
a year. I get more than our friend Mr. Elwell who spoke 
here last last night, and who said he got fifty dollars a year | 
as an assessor. He said he could hold his job forever. I j 
doubt if I shall hold my offic3 quite so long. When I came 
here, I brought with me one of the men in the office. Judge 
Cramer, as a matter of safety first and upon arrival, I 
found Professor Fairchild on hand. He is abundantly able j 
to discuss these subjects, and I am very glad that he is 
present. It is a very great pleasure to be in attendance at 
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this conference. After I shall have found my footing, I shall 
find it a pleasure to come to New York again and listen 
to, and participate in, these discussions. Mr. President, I 
thank you very much. 

President Walsh: Our friend from Connecticut made 
it very interesting and entertaining for us. I am quite sure 
Massachusetts will also have something important to say. 
Mr. Irving L. Shaw, income tax director, from Massachusetts. 
Grentlemen, Mr. Shaw. 
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Income Tax Deputy Commissioner 

Mr. Chairman and members of the conference, I confess 
to somewhat of the feeling Mr. Graves spoke of, — the 
feeling which the Englishman must have had when he 
discovered how little he knew about chickens. My atten- 
tion for the past three years has been so entirely engaged 
in administration matters that I have had little time to give 
to the proper study of the theoretical aspect of taxation. 
Massachusetts has had an income tax law for nearly four 
years now, and perhaps I can do no better than to outline 
the principal features of that law, in order that you may 
see how Massachusetts has handled the matter of income tax. 
I do that because it seems to me that we have the right to 
claim that the income tax law of Massachusetts has been a 
decided success, both financially and as gauged by public 
opinion. That being so, there must be some underlying 
reasons which will be of interest to other states here repre- 
sented which presently may enact income tax legislation. 

Unfortunately, — or fortunately, perhaps, — Massachusetts 
had a peculiar historic background upon which it was 
necessary largely to base tho conclusions that we reached 
as to just what kind of income tax law we could pass. We 
were, I think, the only state in the Union which had been 
taxing for many years the income from profession, trade or 
business. This had been one of the items of our general prop- 
erty tax law since Colonial times. We have been taxing 
the income from annuities since 1836. That was another 
item contained in the general pix)perty tax law. 

But the operation of our general property tax law had 
resulted in some very serious troubles, brought about largely 
by the varying rates on general property among the various 
cities and towns of the state. Of the 353 cities and towns of 
Massachusetts, the rates of taxation were ranging from $3 and 
»$4 to nearly $30 a thousand during the later years of opera- 
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tion of the general property tax law. The result of that 
condition was the colonization of wealthy people in certain 
low-tax-rate towns for the purpose of securing the advantage 
of the low rate upon their taxable intangible property. This 
became so much of a menace, — increasing as it did the 
already high rates in the cities from which these taxpayers 
removed and decreasing almost to nil the rates in some of the 
favored localities, that we were literally pushed into a 
read] ustment. 

Because of this peculiar historic background to which I 
have referred, we were unable, probably, to pass a general 
income tax law ; so that the first point to bear in mind when 
comparing the Massachusetts law with any other, is the fact 
that the Massachusetts law is not a general income tax law. 
It is really a series of special income tax laws, having four 
distinct classes of income with differing rates, exemptions 
and deductions, applying against the respective classes. In 
making comparisons therefore, this particular situation 
should be borne carefully in mind. 

I say we had been taxing income from profession, trade or 
employment as an item in the general property tax. It was 
included in the law, but we found it hard to reach, and 
probably very little of it was actually included in the tax 
rolls. So naturally in drafting our own income tax law, 
income from profession, trade, employment or business was 
separately classified. This class of income was taxed at a 
very low rate, — 1% per cent in the first year; and from 
this class was permitted a deduction, or rather an exemption, 
of $2,000 a year to everybody. This lather liberal exemp- 
tion comes of a historic reason. For many years our laws had 
permitted a $2,000 exemption from this kind of income. 
Persons having income from profession, trade or emplo;^Tnent 
were not taxed thereon unless such income exceeded $2,000, — 
hence the incorporation of this exemption into our income 
tax law. This probably, from a theoretic standpoint, is too 
high an exemption, because it permits a husband and wife 
with two or three children employed td have an aggregate 
income amounting to $6,000 or $8,000 without paying any 
tax on this class. In addition, the taxpayer is given a 
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deduction of $600 for the wife or husband with whom the 
taxpayer lives. There are further deductions provided for 
the taxpayer having minor children, — $250 for each child 
under the age of eighteen years, and also $250 for a parent 
entirely dependent on the taxpayer for support. These deduc- 
tions are however subject to the limitation that no taxpayer 
shall receive an exemption of more than $3,000 from income 
of this class, — from profession, trade or employment. Con- 
solidated returns are not permitted, — husband and wife must 
make separate returns. 

The income from annuities was included in a separate 
class, and while the rate (1%%) was made the same, (prob- 
ably made low for the reason that an annuity always involves 
the receipt of part of the principal paid therefor), the $2,000 
exemption and family deductions do not apply. 

This class of income ;fields a very slight amount of tax, 
and perhaps is justifiable only on the ground that it is a pre- 
ventive and does not leave open an avenue of escape through 
which property in the form of intangibles could be invested 
in annuities and escape taxation entirely. 

The third and most important class includes income from 
intangibles. Intangible property had been taxed for many 
years on its capital value, resulting in the payment as taxes 
of a very large proportion of the income therefrom, par- 
ticularly where something had happened to discover the 
property to the assessor. Of course the local assessors had 
scanty means of finding out what A, B or C held in bonds 
or stocks until the persons died. Then our inheritance tax 
law required the filing of an inventory of his estate, and 
this resulted in the widow and orphans bearing an unduly 
large proportion of the burden of taxation, because their 
inherited property had been set forth in the inventory and 
was open to the investigation of the assessors and therefore 
always reached the tax roll. The individual who had his 
intangibles in his vault or his pocket and did not see fit to 
make a return seldom if ever paid his just proportion of the 
public charges, for the only penalty for failure to file a return 
was that the assessors were permitted to estimate what he 
should pay and tax him upon such amount. They were 
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usually careful not to overdo this estimate, because a large tax- 
payer, who was perfectly willing to pay on $20,000, $30,- 
000 or $50,000 of taxable intangibles, if he were required to 
pay on all he actually had, might have to pay so much tax that 
he would change his domicile which he could very readily 
do, and they would lose him entirely. 

This tax on the income of intangibles does not provide 
for any exemptions, except in case where the persons's total 
income from all sources does not exceed $600. Then he iff 
permitted a $300 exemption from his taxable interest and 
dividends. This provision was later amended to include a 
further limitation of $1,200 in the case of the married person,, 
where the combined income of husband and wife did not 
exceed $1,200. 

So, also, there is no deduction, as such, from the taxable 
interest and dividends, with one exception, — that is, a cer- 
tain proportion of the interest paid on loans when such in- 
terest cannot be deducted from business income. The whole 
amount of such interest is not allowed because of the fact 
that our law does not lay taxes upon all income ; therefore, 
the law provides that the proportion of such interest which 
his taxable income bears to his total income from intangibles, 
may be deducted. 

The $2,000 exemption and the family deductions do not 
apply to this class of income at all. 

The fourth class of income made subject to taxation was 
entirely new. It was based upon the excess of the gains 
over losses in dealings in intangible property. All dealings 
in tangible property come within the business class, but all 
dealings in intangible property are considered in this fourth 
class even though the taxpayer is in the business of dealing 
in such property. Therefore all gains from dealings in in- 
tangibles come in this special class and are always con- 
sidered by themselves, even though they may form a part of 
other business transactions. The rate on this class was fixed 
at 3 per cent. 

The rate on the interest and dividends class was fixed at 
6 per cent. So our law had these three different rates, 
one of them applying to two classes, business income and 
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annuities, at one-half per cent, gains at 3 per cent, and 
interest and dividends at 6 per cent. 

Furthermore, there were very large groups of income that 
were exempted from taxation, and this I think is a point that 
ought to be of interest to you, as having a distinct bearing 
on the readiness with which the Massachusetts public accepted 
the income tax law, and the fact that after three and one- 
quarter years of administration I have failed to find a single 
individual who is ready to go back to the general property 
tax. 

These exemptions proceeded from certain ideas and 
theories in connection with double taxation. Our state Legis- 
lature has always very carefully avoided the imposition of 
any tax that seems to result in double taxation, because we 
find the people are very willing to pay a fair tax, and will 
make honest returns and do everything in their power to 
meet the department and pay their full share of the expense 
of government, provided they are satisfied that everybody 
else is dealt with on the same basis and that they are only 
asked to pay a reasonable and fair amount of taxes. 

The first class of exemption is ihe dividends from Mas- 
sachusetts corporations. These are made exempt because the 
corporation is subjected to a franchise tax, and under our 
new law enacted last year, to go into efFect this year, will be 
subject to an income tax also. 

Another exempted class of income is the interest on mort- 
gages secured exclusively by real estate taxed in Mas- 
sachusetts, on the theory that a tax has been taken on the 
real estate, — it has paid its full share, and the mortgage 
simply represents a part of the value of the real estate and 
should not be subject to taxation again. 

We do not tax interest on savings bank deposits, prob- 
ably for the same reason, — that savings banks are taxed 
directly, and then, also, a large amount of the deposits in 
savings banks are invested in real estate mortgages. 

Our Massachusetts law does not seek to lay any tax at all 
upon the non-resident It taxes only residents, and bases 
its jurisdiction entirely on domicile within our state as we 
understand legal domicile; so that our friend from Oon- 
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necticut need have no concern that we will deprive his 
state of any of its citizens' taxes. We believe that thia 
is the correct theory and principle for a personal income 
tax. We have no ill-feeling toward any state which feels 
that it ought to lay a tax on business of non-residents, because 
that also is undoubtedly sound theory ; but there is, perhaps, 
some question as to the method of laying that tax, and when 
these various questions regarding the computation of the 
credit where a credit is allowed, and regarding the collection 
of the tax and other difficulties of administration, it seems to 
me personally that it would be better, if it could be done, 
to follow the suggestion in the report of the committee of 
the National Tax Association, and lay the business tax as a 
business tax, divorcing it entirely from the personal income 
tax, since, as they point out, because of the different situa- 
tions in the different states, — the different needs for revenue, 
— the different peculiar local conditions in the various states; 
it is pretty sure if combined with a personal income tax, 
to result in rather serious double or treble taxation upon 
the same sources of income. This is a matter on which I 
am not as well qualified to speak as the other members who 
have spoken, and I feel that the ground has been pretty well 
covered by Professor Plehn, Professor Fairchild, Mr. Hol- 
comb and various others who have spoken on that subject. 
All Massachusetts asks is that in drafting your laws in other 
states you bear in mind that Massachusetts has endeavored 
to adopt a theoretically and equitably sound basis of taxation, 
and we sincerely hope that the application of conflicting 
principles in other states will not tempt our General Court to 
depart from these principles, which we feel are so important 
as an underlying foundation of any system of taxation which 
is to endure. 

I thank you for your attention. 

President Wai.sh: I^ow, the chair desires to announce 
to the conference that it is the purpose, after listening to a 
few remarks from three other visitors, to hear the report of 
the committee on resolutions before we adjourn for lunch. 
We are asking you to remain just a little bit later and to 
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cut your lunch period juBt a little shorter, in order to get 
through. There are many men who want to get away 
between four o'clock and five o'clock, and we wish to conclude, 
if possible, at four o'clock. So I will ask you to remain for 
the present. 

Mr. Girdwood, of Maryland, is with us, and T would like 
to have him say a few words, if he will. 

Gentlemen, Mr. Allan C. Girdwood, of Maryland. 

Mb. Gibdwood: Gentlemen of the conference: I had 
no intention of making any remarks or entering into the 
discussions at this conference and was very much surprised 
when your chairman called on me to say a few words. My 
sole object in coming was to learn what I could on the absorb- 
ing topic of taxation from the prepared papers and also 
from the discussions. 

For four years I was secretary of the State Tax Commis- 
sion of Maryland and was active in the administration of 
tax laws of our state and also took some part in the framing 
of new legislation, consequently I am familiar with some of 
the problems which present themselves to local assessors, 
and to the ever pressing needs of remedial statutes. 

These conferences are made up of delegates from the 
county and towns of yoUr state and representatives of large 
tax-payers, and it happens that here you have been able, at 
this and previous conferences, to get representatives from 
other states. This representation from other states is some- 
thing that cannot readily be obtained outside of New York 
state conferences. It is from discussions here and from 
discussions at similar meetings that one is enabled to decide 
questions of taxation promptly. 

I was extremely interested last night in the remarks of 
a delegate from Allegany county, relating as he did the 
difficulty he experienced in arriving at a fair and proper 
value for assessments of oil wells in his county. It is no 
easy question to determine the value of property such as 
oil wells, and the difficulty of determining such value pre- 
sents itself irrespective of whether the value is to be deter- 
mined for purposes of capitalization, investment or purchase, 
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or is to be determined for purposes of assessment, bearing 
in mind the ratio to value which other property is assessed 
for. I regret that there was not a very full discussion of 
the problem presented by this delegate. 

I had occasion a few weeks ago to try a case involving 
the assessment of a new apartment-house, very recently 
erected, and newly occupied. This apartment-house was com- 
pleted in December 1919, at a time when the costs of 
materials were all high, and when the price of labor was 
also high. The building in question was over 300 feet 
long and was six or eight stories in height. The cost of con- 
struction was definitely determinable. The leases were made 
at a time "Wfhen rents were higher than heretofore. Im- 
mediately adjoining the apartment-house for which the appeal 
was pending there was situated another apartment-house 
somewhat larger in size, but which had been erected prior 
to 1913. If the newly constructed house had been put on 
the assessment-rolls from calculations made from recent cost 
what should be the assesment of a building erected ten years 
ago, compared to its then cost ? The problem presented for 
the determination here is a problem that many of you will 
have or have had to solve. 

Professor Plehn stated last night that he doubted whether 
values should be taxed at contribution more than 1^^ per 
cent or 1% per cent of value. In my opinion the contribu- 
tion of this amount namely, 1% per cent and 1% per cent 
is not suflScient contribution in the way of taxes under present 
commodity prices and rental values. Let us apply the per- 
centage in the case of a farm, which may be a large pro- 
ducer of com, cotton, wheat or tobacco; in former years 
when these commodities were selling at a price far below 
what they are selling for now, the contribution as mentioned 
may have been sufficient. These farm products are selling 
for many times the prices of former years and the contribu- 
tion of taxes on this class of property has not kept pace. 

Some of the questions which present themselves in the 
administrations of income tax law of New York are interest- 
ing from the administrative standpoint to persons, other than 
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those directly interested in the administration in New York 
state. 

The discussion of Mr. Graves concerning the method of 
reaching the value of property transferred as a gift is very 
timely. No doubt, some of the conclusions may be the sub- 
ject of litigation. 

In conclusion, . allow me to again express the great pleas- 
ure I have had in being a listener at thi« conference and to 
express the pleasure I have had in renewing acquaintance 
with many that I have met either at the other New York 
state conferences or meetings of the National Tax Associa- 
tion. 

President Walsh: Judge C, W. Cramer, of Connecti- 
cut. 

Judge Ckameb: We find that by leaving now we have 
just time to catch this train, and should we miss it we cannot 
get home tonight. I have enjoyed very much the privilege 
of being here. We have heard from our tax commissioner, 
who has expressed the same sentiment I would express if 
I had time to speak to you. As you know, we have not a per- 
sonal income tax in Connecticut at the present time< The 
question, however, will come up in case we should adopt the 
personal income tax, which I think will come sooner or later ; 
as to just what the form of it will be, of course I cannot tell. 
I agree with the gentleman from New Jersey, that as your 
law stands at the present time you of New York have drafted 
our biU for us. Personally, we would much prefer to fol- 
low, I believe, the system of Massachusetts and just simply 
tax on the income of the residents of Connecticut, and the 
question raised in my mind at the time this discussion took 
place was as to whether or not it would not be possible for 
the authorities in New York to so amend their law that if 
we should pass a law in Connecticut which taxes only resi- 
dents and does not tax the nonresidents, that we might be 
given credit for Connecticut persona on the tax which they 
would have to pay in the state of New York. I simply bring 
that up at this time so that Mr. Graves and others in author- 
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ity may consider it and that we may govern ourselves accord- 
ingly. I thank you for the privilege of being here and listen- 
ing to these fine discussions. 

Mr. Graves: I would like to suggest to the gentleman 
from Connecticut that such an amendment as he suggests 
is now pending in our Legislature. 

PBEaiBENT Walsh: I now introduce Mr, Harold S. 
Lyon, director of the division of corporations, of Massachu- 
setts. 

Mr. Lyon : I feel that that we have some physical limi- 
tations, if we have none that are mental. I know you have 
been sitting here for a long time and must be tired. Besides, 
I did not come to talk ; I came to listen, and so I have not 
prepared anything to say, 

I think perhaps, however, you may be interested to hear 
just a bit about our new corporation tax in Massachusetts. 
We had formerly a tax on domestic corporations, — a fran- 
chise tax, — in fact, we were one of the first states to have 
such a tax. We also have had a tax on foreign corporations 
doing business in Massachusetts, which was called a capital 
stock tax. The present law imposes an excise tax on both 
domestic and foreign corporations, measuring it in part by 
corporate excess and in part by income, so that an attempt 
to put the two types of corporations somewhat on a par has 
been made. The method of measuring the tax on the basis 
of income is more or less complicated. In the first place, 
certain types of income are allocated by entirety. We don't 
attempt to tax all income of the corporation, because some 
may be earned within the state and some without. The larger 
portion falls within the "remainder," that is, the portion 
which is left after taking out the income allocable in entirety. 
The remainder is divided into three parts, and one-third is 
allocated either within or without the commonwealth, accord- 
ing to the location of the tangible property. The second third 
is allocated according to the place where the wages are assign- 
able. If the employees are chiefly situated at, connected with 
or sent forth from an office in Massachusetts, then we say 
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their wages are assignable to Massachusetts. In a similar 
way we take a third of the remainder and we allocate that 
either within or withont Massachusetts, according to the 
place where the gross receipts are assignable. 

There is a peculiar clause which was inserted in the law, 
which said that if a foreign corporation does not like the 
statutory method of allocation, it may, if it wishes, refuse 
to accept it, and then the conmiissioner may determine the 
income allocable to Massachusetts by some other method. I 
have heard people say that will make the law constitutional. 
I have heard others say that will make the law unconstitu- 
tional, so there you are. 

On the whole, of course, it is not yet well for us to say 
just what are going to be the results of the new law. It is 
just going into operation, — the period is just coming when 
we can see returns, but I do think the law is a step in the 
right direction. 

Pkesident Walsh: The committee on resolutions is 
ready to report. 

Mb. Preston B. Wittmer: If the conference please, I 
should like to submit a few observations upon the special 
franchise tax law, which has been made the subject of 
some discussion before this body on former occasions, and 
ask that the same be incorporated with the proceedings of 
this conference. 

Chaibman: Permission granted. 
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PAPEE SUBMITTED BY MR. PRESTON B. WITT- 
MER, DEPUTY STATE TAX COMMISSIONER, IN 
ANSWER TO THE ADDRESS MADE BY THE 
HON. WALTER H. KNAPP, AT THE CLOSE OF 
THE LAST SESSION OF THE EIGHTH STATE 
TAX CONFERENCE, HELD JANUARY 24, 1919, 
AT ALBANY, N. Y. 

The Special Feanchise Tax Law 

The judgment of men may properly differ in respect to 
matters arising from different experiences, viewpoints and 
contact. This paper is submitted with due respect for the 
attainments of the distinguished author of the address deliv- 
ered at the last state tax conference and which gives rise 
to this discussion. The author of the address quotes from 
the message of Governor Odell in his first message to the 
Legislature. 

Paragraph 6 of the address referred to, quotes from this 
message as follows: 

" The franchise tax which is still the subject of liti- 
gation seems to me through the few years that it has 
been in operation to have demonstrated that it is in- 
equitable and a source of annoyance and constant 
litigation. 

Governor Odell also asserted that the only safe and con- 
servative way for assessing such corporations is upon their 
earning capacity, a plan which would not permit of unfair 
discrimination. 

Governor OdelFs criticism was in the early and experi- 
mental days of the special franchise tax law. The defects 
which the Governor mentioned were later remedied by two 
important steps in the working out — first, of a logical and 
scientific rule, known as the net earnings rule, adopting the 
principal approved in the last sentence above quoted and 
having the sanction and approval of the courts. Second, by 
providing in 1912 that sp)ecial franchise valuations should be 
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equalized upon the same basis as other real property, thus 
removing the inequity in assessment criticised by the 
Governor. 

Paragraph 8 of the address states that Grovemor Hughes 
in a message to the Legislature in 1909 recommended legis- 
lation to expedite legal proceedings for the collection of 
special franchise taxes. 

In reading the quotation from the message of Governor 
Hughes it is evident that the criticism of the Governor was 
not directed as a criticism of the special franchise law but 
was directed at the laxity of the legal machinery in not 
terminating pending litigation. The criticism of the Gov- 
ernor was wholly in respect to the administration of the law 
and not in respect to the law itself. 

Paragraph 9 of the address states that there is no adequate 
provision requiring payment of a tax as a condition prece- 
dent to the procuring of a writ of certiorari. 

It is evident that this is not a defect in the special fran- 
chise law that cannot be remedied but is a matter for legis- 
lation and administration. If this defect is considered suffi- 
ciently important the enforcement provisions of the law 
might be changed so as to require the payment of a tax as a 
condition precedent to the procuring of a writ of certiorari, 
though even this method is of doubtful expediency. In 
respect to the number of litigated cases mentioned in this 
paragraph it must not be overlooked that a majority of these 
litigated cases are brought as a matter of form each year upon 
the same property of a few corporations having their own 
legal staffs to protect against changes in the interpretation 
of the law by the courts and to protect their rights as a result 
of the modifications of the courts. A comparatively small 
percentage of these cases is brought to trial, and when a few 
of the worthy cases are determined this disposes of the numer- 
ous subsequent cases which are pending. 

Parafrraph 11 of the address states: 

"With the control by public service commissions of 
the rates charged by public utilities, and with the rapidly 
increasing cost of labor and material, the net earnings 
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of such corporations have greatly decreased and the 
ascertainment of intangible values in accordance with 
the rules laid down by the courts has become increas- 
ingly difficult." 

It must be admitted that the net earnings of corporations 
under the temporary period of war depression affecting all 
classes of public utility companies did temporarily decrease. 
Inasmuch as the net earnings decreased, it is also true that as 
the best gauge of value is what the franchise will earn, the 
intangible element of special franchise should also decrease. 
It is also true that under any scheme of taxation involving 
a tax upon net income, as net earnings decrease a decrease 
in taxes would result in the same manner as results from 
the application of the net earnings rule. It was not believed 
by the bureau of special franchises that the conditions during 
the war were other than temporary, and the operating state- 
ments of corporations for the year 1919 already indicate a 
marked improvement over preceding years of the war period. 
It is to be expected, therefore, that the intangible values will 
be re-established with the readjustment and continued im- 
provement of business conditions. 

Paragraph 12 of the address states that the high-water 
mark of valuation was reached in 1917, and it is doubtful 
if the sum of $14,000,000 will ever be realized again. 

At this date, February, 1920, the valuations of special 
franchise in nearly all the cities of the state for the year 
1920 have been made and the results indicate that the total 
valuation for the year 1920 will be approximately only 4 
per cent, less than for the peak year of 1917 in which the 
$14,000,000 was realized. It certainly is unreasonable to 
assume that a small decrease of 4 per cent, will not be easily 
overcome within a very short time under improved business 
conditions. Furthermore, due to higher rates of equalization 
and to other factors, including increases in valuations for the 
year 1920, the best estimate available from the records of the 
special franchise bureau indicates that the total taxes for 1920 
will be in excess of the $14,000,000 mentioned for the peak 
year of 1917. 
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Paragi^aph 13 of the address states that cost of making 
and certifying these assessments approximates $75,000 
annually. 

This sum of $75,000 as cost of administration seems rathei 
inconsiderable when compared to the $14,000,000 collected 
as a result of the tax, for it constitutes approximately only 
one-half of 1 per cent, of the tax collected. It must be 
realized also that by reason of the special franchise law tJie 
local assessors are relieved of a considerable portion of their 
former most difficult work in the assessment of the property 
of public utility corporations of a tangible nature, situated 
within the streets, with the consequent saving in expense of 
local assessment. 

Paragraph 19 states that: 

"Whatever other purposes taxation may properly 
have, its fundamental purpose is to provide revenue 
which ought to be raised as equally, certainly, con- 
veniently and economically as possible." 

The fundamentals above stated are ideal but omit a prin- 
ciple that is equal if not paramount to the others, and that is 
the principle of justice. A tax may be levied equally, cer- 
tainly, conveniently and economically, and at the same time 
be levied unjustly. This is particularly true if the tax is not 
based upon a sound and fundamental principle of justice. 
For instance, a gross earnings tax conforms to all the prin- 
ciples above stated and yet is essentially unjust. For example, 
in the opinion of the special tax commission of the state of 
Connecticut, report for 1913, it is stated "It is obvious that 
a tax upon gross earnings would impose an unjust burden 
upon the first corporation since net earnings are the true 
measure of what the tax burden should be." And again, the 
Hon. John J, Merrill, State Tax Commissioner, in his re- 
marks before the National Tax Association in June, 1919, 
said: 

" It seems to me that a gross earnings tax is the most 
impossible tax you can exercise, for this reason, — with- 
out any sliding scale of rates you cannot make any 
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equitable taxation on two railroad companies, one of 
which earns considerably more than the other. And yoji 
have still another difficulty on intrastate business. You 
take the state of New York, and I am using that state 
because it is familiar to me : You have the New York 
Central Railroad Company which itself hasn't a mile of 
line outside of the state. Its business comes through 
from the west, begins at Buffalo and ends at 'New York 
city, so far as the Central is concerned. On the other 
hand you have the Erie railroad, coming through from 
the west, passing through the southern part of New 
York until it finally passes below the Pennsylvania state 
line, back into New York, and down into Pennsyl- 
vania, — and its terminal as a matter of fact is in the 
state of New Jersey. Now the result is that to put a 
flat rate on those two roads puts an excessive tax upon 
the New York Central as compared with the Erie Rail- 
road. As a matter of fact it penalizes the New York 
Central in favor of other railroads in the state of New 
York because there is no railroad which passes into our 
state without crossing the state line. You have another 
thing. Take an example of where a road earns $10,000 
per mile per year, a road with, a 2 per cent, adverse 
grade in its length, and another road with $2,000 per 
mile per year with a 5 per cent, adverse grade. You 
cannot apply the flat rate reasonably and decently to 
those two conditions. I think there is very serious 
objection to any gross earnings tax that can be worked 
out. I never found one I thought was equitable as 
between taxpayers." 

Paragraph 22 of the address states that: 

"It is believed that a system based upon the gross 
earnings of public utilities is the most practical and 
satisfactory method of replacing the income of which 
the localities would be deprived, if the intangible value 
of assessments were taken away from them." 

It is interesting to examine the opinions of tax commis- 
sions of other states having had experience with the opera- 



Digitized by 



Google 



216 STATE TAX CO^'FEEENCE 

tion of the gross earnings tax system. The state of Cali- 
fornia, which uses the gross earnings tax system, in its 
report for the year 1917 mentions the following conclusions 
as reached by it concerning the operation of the gross earn- 
ings system of taxation : 

1. "It has not resulted in equality, either as between 
the corporations and the people or as between the 
various classes of corporations. An investigation by 
this commission demonstrates clearly that the little cor- 
porations are taxed far more heavily than the big cor- 
porations/* 

2. " It has not, as its advocates promised, tended to 
correct the evil of under-valuation by counties. Assess- 
ment at full value is just as remote today as it was 
prior to the adoption of the amendment.'' 

3. "It has not, as was predicted, lightened the burden 
upon real property. The burden upon real property 
is heavier today than it was under the old system." 

4. " It has complicated the tax system, by compelling 
an altogether and unnecessary dual method of fixing tax 
rates on the property of public utilities — first a tax 
according to property, and then a corresponding rate 
upon gross receipts." 

The above conclusions of the California Tax Commission 
are interesting in comparison with paragraph 25 of the 
address in which it is stated : 

" It is claimed in California that in only one instance, 
a very small company doing other business in connec- 
tion with its transportation, was there any apparent 
injustice from the operation of the gross earnings tax o£ 
4 per cent." 

The special tax commission of the state of Connecticut in 
its report for the year 1913, after extended investigation into 
proposed theories of taxation of public utility corporations 
states : 

" Before going further into the discussion it is neces- 
sary to settle the question whether the tax shall be based 
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upon net or gross earnings. There can be no question 
that it is the net earnings which are the true measure of 
value. Gross earnings may be large or small, accord- 
ing to the amount of operating expenses. The balance 
left after paying operating expenses out of gross earn- 
ii^s is what gives value to any enterprise." 

And again, as above quoted : 

"It is obvious that a tax upon gross earnings at a 
uniform rate would impose an unjust burden upon the 
first corporation, since net earnings are the true meas- 
ure of what the tax burden should be." 

Paragraph 25 of the address states that the nearest exam- 
ples of a gross earnings franchise tax are in N'ew Jersey and 
Connecticut, and so far they have proven satisfactory. Many 
other states are following similar methods, among them 
Maine, Bhode Island, Minnesota and California. 

The results of the experience of California are quoted above 
from the report of the tax commission of that state for the 
year 1917. It is also interesting to note that many otljer 
states are taxing franchise values upon an ad valorem basis, 
similar to the special franchise tax of New York state; 
namely, the states of Michigan, Wisconsin, Kentucky, Tforth 
Dakota, Kansas, Colorado, South Dakota, Ohio, l^evada, Ore- 
gon and Mississippi. The method of taxation of franchise 
values in these states is similar to the method of N"cw York 
state although not specifically designated by the title of 
special franchise. As the methods employed are similar and 
it is not evident that the working out of the law in these 
states has proved unsatisfactory, the results obtained 
correspond. 

In paragraph 22 of the address it is further stated that 
gross earnings are absolutely certain ; net earnings are often 
what accountants make them, and in the absence of any 
statutory method for the ascertaining of net earnings the 
difficulties of any commission charged with the duty of ad- 
ministering the law would be multiplied. 
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With due respect, this etatement cannot be justified. 'Net 
earnings in any case are questions of fact which can be 
ascertained by those qualified for the work. Net earnings 
are ascertained upon practically all companies in the state 
in the application of the net earnings rule for special fran- 
chise taxation, net earnings are ascertained by the federal 
government upon all income accounts rendered to the internal 
revenue bureau, by all public utility commissions everywhere 
in the determining of rate cases, and it is evident, therefore, 
that net earnings are matters of fact which can be ascer- 
tained and not "what accountants make them." It is ad- 
mitted, however, that the ascertainment of net earnings is 
somewhat more difficult than the ascertainment of gross 
earnings. The ascertainment of net earnings as a basis for 
taxation is equally difficult, however, with the ascertainment 
of net earnings under the net earnings rule and, therefore, 
it is not evident how any system of taxation based directly 
upon net earnings would simplify the present system by 
which the franchise value is determined under the net earn- 
ings rule. The comparison of a taxation system upon net 
earnings as compared to a taxation system under the net 
earnings rule at present employed is set forth in the schedule 
herewith and it is evident that the complexity of the direct 
net earnings tax is practically the same as that of the special 
franchise tax. 

Comparison I^et Earnings Rule System Calculation 
With Those of the Net Income System, 

Net Earnings Rule System Net Income System 

Take Gross Eevenue Same 

Deduct : Same 

Operating Expenses Same 

Depreciation Same 

Taxes Allow interest on funded debt. 

Allow return or interest on Net Income 

present value of investment Multiply Net Income by income 

tax rate. 

Obtaining: — Net Earnings To this tax add tax obtained by 

Capitalize at 7% multiplying gross income by gross 

Add tangible income tax rate obtaining full 

Obtaining Full Value amount of tax. 
Multiply this by equaliza- 
tion rate and tax rate obtaining 
amount of tax. 
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The gross earnings tax has been suggested by the author 
of the address as a substitute for the special franchise tax 
on public utilities corporations. The matters in respect to 
the author's address have been taken up specifically above, 
but in order to arrive at a broad understanding of the merits 
of the two systems of taxation — gross earnings tax v. special 
franchise tax — it is well to examine into the relative merits 
of these two systems of taxation. In order to understand 
the special franchise tax law it will be well to examine into 
the history of this law and ascertain the purpose of the 
law and a« to whether or not the law successfully accom- 
plishes its intended purpose. 

The special franchise tax law of New York state was 
created by the Legislature in special session in 1899 by 
direction of Governor Roosevelt and with his approval became 
a law the same year. In the message of Governor Roosevelt 
to the Legislature he expressed the reason for the proposed 
legislation and the benefit which it was expected would accrue 
from the law. The intention of the law as expressed by him 
was to remove to some extent the burden of taxation per- 
taining to ordinary real estate and carried by the farmers 
and tradesmen by assigning a portion of this burden to that 
valuable class of property — namely, the franchises and 
rights of public utility corporations, which class of property 
was not at the time carrying its proper burden of taxation. 
The necessity for such a law was admitted, but the question 
to be solved was to determine the basis or principle upon 
which these franchises should be taxed and the method by 
which the law should be administered. After deliberation on 
the various theories of taxation the Governor, and in turn 
the Legislature, finally agreed that the most logical and 
practical method would be to define by statute these franchises 
as being a part of the real estate to which they pertained 
and to tax them in connection therewith. The law was 
accordingly passed creating by definition a new class of real 
property known as " franchises " and providing that the same 
should be taxed as a part of the real property to which the 
frtochise pertained. In order to administer the law it was 
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further provided in the statute that the aflsessing of this 
newly created real estate, together with the property in pub- 
lic places pertaining theretof , shall be by a central body 
known as the State Board of Tax Commissioners, 

From the discussions of the ILegislature and from the 
Governor's message, it is evident that it was a well rec<^- 
nized fact that many public utility enterprises in the state 
under the exercise of their franchises were making abnormal 
profits and, as was commonly said, were simply rolling in 
wealth through the exercise of public privilege while the 
general public was suffering under the increasingly opprese- 
ive burden of taxation. To remedy these conditions, and 
in particular to relieve the general public of the taxation 
burden, the special franchise law was passed, which assigned 
a greater burden of taxation to those corporations making 
such abnormal profits through the exercise of public privilege^ 
It is evident that the intent of the law therefore was in 
effect to return to the general public in the form of taxes 
some portion of the profits derived by the public utility 
companies by reason of public privileges. 

Eealizing therefore the intent of the special franchise law, 
the question arises as to whether or not the purpose of the 
law could have been better accomplished or whether or not 
it is subject to better accomplishment as of today by means 
of a gross earnings tax levied upon all public utility enter- 
prises rather than by the present special franchise law. In 
order to arrive at a clear understanding of the subject, it 
will be well to revert to the fundamental principles of taxa- 
tion. Adam Smith, the great English economist, in his 
book on "The Wealth of Nations," establishes the funda- 
mental principles of taxation. These principles were accepted 
later by J. Stewart MiU with some modification and it may 
be said generally that although the principles established 
by these brilliant economists have been often violated, it is 
difficult to find where the same have been improved. Accord- 
ing to these principles, which are generally accepted, all sys- 
tems of taxation must be based upon the following funda- 
mental considerations : 



Digitized by 



Google 



SPBOIAL FRANCHISE TAX LAW 221 

First: The property taxed should be taxed in proportion 
to its value. 

Second: The tax should be levied in proportion to the 
income derived. 

Third: The tax should be levied in proportion to the 
individual's ability to pay. 

Fourth: The tax should be definite and certain. 

Fifth: The tax as levied and paid should keep money 
out of circulation only for a minute period of time. 

It will be well to examine as to how the gross earnings 
tax and special franchise tax compare in respect to these 
fundamental principles. The gross earnings tax reflects the 
"Fourth'' principle admirably and the "Second" and 
"Fifth" principles to some extent. It is evident that the 
gross earnings tax as set forth in the "Fourth" principle 
is definite and certain. The tax is to a small extent in pro- 
portion to income as set forth in the "Second" principle, 
but this is true only in so far as net income is proportionate 
to gross earnings. Furthermore, the " Fifth " principle may 
be adhered to by reason of the fact that under a definite and 
certain tax a minimum time follows between the levy of the 
tax and the final settlement therefor. The tax would not 
entirely conform to this principle, due to the fact that the 
gross earnings tax may in some cases prove confiscatory and 
encourage litigation and also upon bases of apportionment 
would often foster legal proceedings. On the other hand, 
the gross earnings tax violates the "First" principle as it 
takes absolutely no account of the value of the property taxed ; 
and violates the " Third " principle as it takes no considera- 
tion of the individual's ability to pay the tax; and as net 
income may have little or no relation to gross earnings, it 
would usually also violate the "Second" principle. These 
latter considerations are essentially vital to any system of 
taxation that attempts to do justice. 

The special franchise tax under the net earnings rule 
method of valuation reflects the "First," "Second" and 
"Third" principles admirably, and the "Fourth" and 
"Fifth" principles to some extent, that is, the net earnings 
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as applied to special franchise valuation takes account of 
the inherent value in the property itself. As regards the 
intangible element, it is levied in direct proportion to the 
income or net earnings derived; and, finally, the principle 
upon which the net earnings rule is based, directly takes 
account of the individual's ability to pay. The special fran- 
chise tax is not however definite and certain and it is safe 
to say that on the average the tax has a range of fluctuation 
of 20 per cent above or below the corresponding tax for the 
previous year. Due to this fact litigation may be encouraged 
and the settlement of the tax may be protracted over a period 
of years. This latter defect however is one that may pos- 
sibly be remedied by statute by preventing redress in court 
until the tax levied has been paid. 

It may be stated briefly in comparing the two systems of 
taxation as regards fundamental principles that it is evident 
that the gross earnings tax has in its favor simplicity and 
certainty, but has fundamental defects in disregarding the 
inherent value of the property, the income derived, and the 
ability of the individual to pay the tax levied. The special 
franchise tax as administered under the net earnings rule 
has in its favor the very weaknesses of the gross earnings 
tax, that is, it takes account of the inherent value of the 
property, the income derived, and the ability of the 
individual to pay the tax levied, but lacks the elements of 
simplicity and certainty of the gross earnings tax. 

In order to show the effect of two systems of taxation 
in actual operation it is interesting to consider the operation 
of these systems as regards the justice in particular cases. 
Consider an electric lighting property and a railway prop- 
erty in the same city with the general conditions surround- 
ing each the same, with the single exception that the electric 
company by virtue of higher rates for its services is able to 
operate at a 50 per cent operating ratio, whereas the rail- 
way company has a 70 per cent operating ratio. Annual 
return allowance, depreciation allowance, and taxes will be 
assumed as 16 per cent, 10 per cent and 5 per cent of the 
gross revenue, respectively. The gross revenues for each 
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company will be taken at $1,000,000. The operation of the 
net earnings rule as regards the intangible element would 
then be as follows: 

Electric 
Lighting Company Ra4Uoay Company 

Qroaa reyenue |l,OO0,00O 11,000,000 

Less operating expenses 50% $600,000 70% 1700.000 

Betum 16% IfiO.OOO 15% 160,000 

Depreciation 10% 100.000 10% 100,000 

Taxes 5% 60.000 9% 60.000 

Total deduction 800.000 1,000,000 



Net earnings , 1200.000 

Capitalised at 7% 12.867.143 

Tax rate at 120 per $1.000 .02 



Intangible tax lerled $67,14?. 



It will be noted from the calculation — and the example 
is quite typical — the prosperous electric lighting company 
has a tax of 5 percent of the gross revenue, plus an additional 
tax on intangible of 5.71 per cent of the gross revenue, or a 
total tax of 10.71 per cent of gross revenue, whereas the 
less fortunate railway company pays a tax of only 5 per cent 
of its gross revenue. The company therefore in the more 
fortunate circumstances under the exercise of its franchise 
quite properly bears the greater burden of taxation, assum- 
ing thereby part of the burden which would ordinarily fall 
upon the less fortunate company and on other real estate. 
If instead of the special franchise tax however a gross earn- 
ings tax were levied upon all public utility companies, the 
rich and poor companies would alike bear the burden 
of taxation ; and where some companies would escape a just 
burden of taxation poorer companies would be taxed to the 
point of confiscation. For instance, if a 5 per cent gross 
earnings tax in lieu of the intangible element of special 
franchise tax were levied in both cases cited above, the elec- 
tric company would save some $7,000 per year; whereas 
under the conditions assumed for the railway company, the 
tax could not be other than unjust confiscation. 

The typical cases above chosen are by no means theoretical 
but come well within the range of variation, not alone for 
different classes of companies but for different companies 
coming within the same class. In fact it may be stated that 
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a great many public utility companies, particularly electric 
railway companies, are operating today under present costs 
of labor and material, with the five-cent fare, practically 
as philanthropic institutions. To levy a level gross earnings 
tax upon such companies with utter disregard to the net 
earnings of the company, oould not be other than an act of 
great injustice. 

From a legal standpoint, the question arises in case a 
gross earnings tax were levied as to whether under the con- 
stitution of the state of N'ew York the tangible property in 
the streets could continue to be assessed by the State Tax 
Oommission. In the decision of the Court of Appeals in the 
Metropolitan Street Kailway Company case, 174 N. Y. 412, 
in respect to the home rule provisions of the constitution of 
the state, the court upheld the constitutionality of the special 
franchise tax law based upon the following considerations : 

First — That since under the special franchise tax law 
a new class of property was created by the act for purposes 
of taxation, no power previously held by the local authorities 
was taken from them in placing the assessment of this newly 
created property in the hands of a central body. 

Second — That since the tangible property and intangible 
property were inseparably connected in fact and in law, the 
tangible property should be assessed by the State Board of 
Tax Commissioners, together with the intangible property. 

It appears from the decision that if franchises are to be 
separated from the tangible property and assessed upon a 
gross earnings basis, then from the above decision by infer- 
ence it would seem the assessing of tangible property must 
revert to the local assessors. This is for the reason that the 
assessing of the tangible property by the State Tax Commis- 
sion separate and apart from the consideration of the 
intangible element would be assuming power which had 
been vested in the local authorities, and it would seem there- 
fore from the above decision tibat power of taxati<m on the 
tangible property would revert to the local authorities. To 
return the assessing of tangible property in public places 
to the function of the local assessors would undoubtedly 



Digitized by 



Google 



SPECIAL FRANCHISE TAX LAW 225 

result in a great loss in assessment and taxes which must 
be compensated for by the benefits derived under a gross 
earnings tax. 

Under any equitable system of taxation it must be recog- 
nized that there are distinct lines of demarcation among the 
several classes of public utility enterprises. So different 
are the several classes that it would hardly seem equitable 
that a single gross earnings tax should apply to all classes 
alike. For instance, electric railways, gas companies, light 
and power companies, telephone and telegraph companies, 
and steam railroads are sufficiently distinct in kind as to 
require different rates of gross earnings tax. In respect to 
the kinds of companies within a class it again becomes a 
question as to whether street occupations are major or inci- 
dental in respect to the companies' operations. For example, 
some light and power companies are purely industrial 
manufacturing companies carrying on an electric business 
as an incident to other operations : Again, some public utility 
companies, such as steam railroads and electric transmission 
companies carry on a business in which the street occupations 
are at all times merely incidental. It does not seem fair 
that such companies in consideration of occupations in pub- 
lic places should be subject to the same gross earnings tax 
as are other companies in which all operations are carried on 
directly through the exercise of franchises in public places. 
The problem therefore becomes again one of distinguishing 
among the kinds of companies within a class where the lines 
of demarcation are often not well defined. 

A further problem to be considered under a gross earnings 
tax is the question of apportionment to tax districts. Of 
course if the earnings attributable to each tax district can 
be directly ascertained the problem is simple. In respect to 
steam railroads, electric railways and telephone and tele- 
graph companies this is not the usual case however, and 
often is not the case in respect to gas and electric companies. 
It is a matter of absolute necessity under a gross earnings 
tax to know exactly the receipts to be assigned to the several 
districts and it may be said that in many cases it is impos- 
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sible to assign those receipts other than by arbitrary methods. 
For instance, the receipts on an interurban railway attributed 
to a district are the revenues derived from through passen- 
gers riding through the district, plus the receipts from pas- 
sengers picked up in the district, due consideration being 
taken of private right of way occupations. It is next to 
impossible to make an accounting for each individual pas- 
senger thus carried and to determine the receipts attributed 
to the district ; an approximation must be made by arbitrary 
method. While an arbitrary basis may be acceptable for 
the purpose of franchise valuation, it is not equally certain 
that the basis would be approved by the courts for an assign- 
ment for purposes of direct taxation. It must be admitted 
that any arbitrary basis would be open to objection and the 
result would naturally lead to expensive and prolonged litiga- 
tion. In respect to apportionment therefore, the gross earn- 
ings tax may become indefinite and uncertain and thereby 
prolong litigation and generally may be weak on the very 
features wherein it was pointed out earlier it should find its 
greatest strength. 

Under the special franchise law as at present administered 
two of the greatest benefits indirectly accomplished are — 
first, the improvement in accounting methods forced upon 
corporations — and second, the assistance to local assessors 
in the taxation of tangible real property outside of streets, 
highways and public places. As regards the first advantage, 
the companies coming within the jurisdiction of the special 
franchise bureau are required to render yearly reports con- 
taining detailed information in respect to property values 
and in respect to earnings. Where the desired information 
is lacking under the provisions of the tax law very effective 
means are provided for forcing companies to furnish the 
same. It is true the companies must also furnish reports to 
the Public Service Commission, but the latter commission, 
except in cases where applications for rate increases or bond 
issues are pending, has not the power ordinarily to compel 
the companies to furnish the information with the same 
effectiveness as has the State Tax Commission. The result 
of this administration of the tax law therefore is that the 
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companies are required to determine the real value of their 
property and report the same and make proper accounting 
entries and classifications under the "uniform i^stem of 
accounts." These classifications and revisions each year are 
carefully checked by the special franchise bureau and under 
the operation of the net earnings rule when applied, any 
irregularities are quickly noted. 

In respect to the assistance to local assessors on the prop- 
erty outside of streets, highways and public places, it may be 
said that much of the equipment of public utility enterprises 
is complex and the local assessors ordinarily are not familiar 
with the same. As a result unless the assessors are assisted 
by experts in the matter and by the sworn statements of 
the company showing the value of this property, the prop- 
erty is liable to be very much undervalued. Furthermore, 
under the operation of the net earnings rule the companies 
find it advisable to state true values for this property without 
reduction or inflation, and the values reported may ordinarily 
be accepted as representing the true value of the class of 
property. 

It would appear that under the gross earnings tax neither 
of the above stated advantages would be accomplished. 

As a conclusion, it may be stated in consideration of the 
relative merit of the two systems of taxation above set forth, 
that the gross earnings tax has in its favor unquestionably 
the element of simplicity and is thereby rendered definite 
and certain. The advantages to a great extent however are 
compromised by complexities arising in questions of appor- 
tionment among tax districts. The special franchise tax as 
administered under the net earnings rule is the result of a 
scientifically developed formula, taking account of most of 
the fundamental principles of taxation. It lacks however 
the simplicity of the gross earnings tax. A change in practice 
however from the special franchise tax law with the net 
earnings rule to a gross earnings tax would be a reversion 
from a scientifically developed method of taxation which 
takes account of practically all of the established principles 
to a rule of thumb method which was in vogue in the earliest 
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days of taxation. To forfeit all of the advantages and justice 
of this special franchise law as at present interpreted by 
means of the net earnings rule, and on account of the single 
benefit of simplicity to revert to a rule of thumb method 
by a gross earnings tax, can hardly be regarded as a pro- 
gressive step in a theory of taxation. Furthermore, it is 
fair to say that the net earnings rule does carry out the 
intention of the originators of the special franchise law by 
assigning the burden of taxation among public utility com- 
panies where the same properly belongs. By no means can 
this claim be sustained for a gross earnings tax however, as 
it makes absolutely no attempt to distinguish where the 
burden properly should be assigned. 

Pbesident Walsh : The committee on resolutions is ready 
to report. Mr. Kockefeller, chairman. 

Ma. RocKEFELLBB : YouT committec on resolutions pre- 
sents the following resolutions and reconunendations for 
your attention. (Reads five resolutions, numbered. Number 
one was .passed with one vote in the negative. All others 
carried unanimously. Number four was carried by a rising 
vote.) 

I 

Whereas, In perfecting a state personal income tax it is 
obvious that discrimination between persons and sources of 
income should be avoided, therefore be it 

Resolved, That it is the sense of this conference that the 
state exemption of income from public obligations other 
than those of the United States government, should be dis- 
continued and the conference urges the elimination of the 
exemption of income from further issues of bonds of this 
state and its municipalities, and be it further 

Resolved, That it is the sense of the conference that the 
granting of specific exemption for purpose of subsidy to 
any class or industry is obviously unsound, inadequate and 
inequitable, and sets a dangerous precedent, and that the 
conference places itself on record as opposed to the pending 
proposals for new exemptions of income from investments 
in real estate mortgages, foreign credits or otherwise. 
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II 

Resolved, That the president of this association appoint a 
committee of three to co-operate with the State Tax Depart- 
ment and the Legislature of the state of New York, to the 
end that there may be established a uniform assessment date 
in all taxing districts throughout the state. 

m 

Whereas, There are many special provisions in existing 
statutes of New York state with reference to assessments 
and collections of taxes contained in city and village charters 
and in acts other than the general tax law with the result 
that there is much confusion and uncertainty, be it 

Resolved, That this cojuference urges the Legislature to 
refrain from further special tax legislation to the end that 
there may be uniformity and certainty to the greatest extent 
possible and that existing laws be so amended as to bring 
about complete harmony as to time of assessment, manner 
of assessment and the levy and collection of taxes. 

IV 

Resolved, That the thanks of this conference be extended 
to Professor Carl C. Plehn of California; Commissioner 
William H. Blodgett, Judge Cramer and Professor Fred R. 
Fairchild of Connecticut; Income Tax Deputy Irving L. 
Shaw and Director of Corporation Taxes Harold S. Lyon and 
Mr. Henry H. Bond of Massachusetts ; Speaker A. T. Pierson 
of New Jersey and Mr. A. C. Gird wood of Maryland for their 
interest in and attendance at this conference and for their 
material aid in its success. 

V 

Resolved, That the thanks of this association be extended 
to the local committee on arrangements, the Mayor, the 
Chamber of Commerce and the board of assessors of the city 
of Utica, to the State Tax Department, members of the State 
Tax Commission and its staff and to the officers of this asso- 
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ciation for their material aid in making this conference a 
success; also to the press of the city of Utica for their 
generous recognition of the proceedings of this conference. 

President Walsh : Now, gentlemen, we will take a recess 
until two o'clock; but I want to ask each one to be back 
promptly at that hour, because we have some very important 
papers to listen to. 

Becess. 
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FIFTH SESSION 
Friday Aptebnoow, Mabch 19, 1920, 2:10 p. m. 

President Walsh : The conference will come to order. 

Former Mayor Smith, of TJtica, now a member of the 
State Tax Commission will preside at this afternoon's session. 

CoMMissiONEE Jamss D. Smith I Gentlemen of the con- 
ference, I deem it an honor and a privilege to preside at this 
session of the state tax conference. I remember the first 
tax conference was held in the city of Utica, and I attended 
that conference, being at that time an assessor of this cily. 
It is very gratifying indeed to be here today as a member of 
the State Tax Commission. 

The first gentleman who will favor us this afternoon is 
Professor Charles W. Gerstenberg, of New York University, 
who will address the conference on inheritance taxes. 

Pbofessob GbiRSTENBEBG ! I was present at a conference 
in Washington in January, attended about ''fifty-fifty'' by 
Spaniards and Americans. Since some spoke in one language 
and others in another, they found it necessary to pass around 
the speeches in writing. I found it a great help to read the 
English as well as the Spanish speeches, and I took my cue 
from that conference and have had my speech mimeographed, 
and am having it passed around. So, if Mr. Handy will 
just pass those around, I will go ahead and read at the same 
time. After you have read that speech and heard what I 
have to say about it, you may come to the conclusion that I 
am prejudiced against inheritance taxes on the ground of the 
social and economic effects. I want to disabuse your minds 
of that, and say I am in favor of the inheritance tax on 
social, if not on economic, grounds. I believe the old man 
has got to endow his son with brains rather than with prop- 
erty, and unless he is able to do that, he is not living up to 
his obligation as a father. 

I was running over very hurriedly in my own mind the 
relative importance of the inheritance tax and the income 
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tax. I will ask you to address yourselves to this situation: 
Assuming you have $100 of capital that is earning 6 per cent, 
and that the state would impose, as it does, an inheritance 
tax of 8 per cent on the capital and an income tax of 8 per 
cent on the income, how much is the state going to get from 
the income year by year in respect to that particular piece 
of property, and how much is it going to get year by year 
for itself, if it takes a slice of 8 per cent on account of the 
inheritance tax and collects the interest on that sum? The 
inheritance tax will take 8 per cent of the capital of 
$100, that is eight dollars, and if that is set aside, the return 
will be forty cents a year. If we take 3 per cent of the 
income for an income tax, and assume that the income is 
the usual 4 per cent of the capital, our tax year by year will 
amount to fifteen cents. So, as that particular $100, we would 
get forty cents in perpetuity from the inheritance tax, whereas 
from the income tax we would get fifteen cents. That simple 
calculation indicates the relative importance, from the stand- 
point of revenue, of the inheritance tax and the income tax. 
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THE IMPOKTANCE OF UNIFICATION OF 
INHERITANCE TAX LAWS 

Chables W. Geestenbbeg 

New York University 

The income tax has recently entirely overshadowed other 
forms of taxes in the public mind. I don't need to go into 
a discussion of the reasons. The ease with which a state 
can superimpose a state income tax on the federal income 
tax is now apparent to all of us who this year mailed a 
yellow sheet to 120 Broadway for Mr. Travis as well as the 
more formidable white sheet to the Customs House for Mr. 
Edwards. The state income tax was fortunately started this 
year when the reduction in the rate of normal federal income 
tax from 12 per cent to 8 per cent could be taken as a solace 
by the taxpayer for his new tax of 3 per cent, or less, 
to the state. But we must not close our eyes to the fact that 
gradually the taxpayer is going to wake up to the fact that 
residence, heretofore recognized as an important considera- 
tion in the retrospect of one v/ho is supposed to be dwelling in 
the kingdom of heaven, is also an important consideration in 
the prospect of the citizen facing the options of paying income 
taxes at different rates in different states or of paying an 
income tax if he lives in one state or of paying none if he 
lives in another. 

Men of means have sometimes been careless about locating 
their domiciles, when the only difficulty involved was the 
payment of an inheritance tax by their heirs or estates. 
Indeed a brief survey of many opinions on the question of 
residence shows that there has seemed to be some virtue 
attached to the phrase, "resident of Vermont," or of some 
other state, appended to the name of the testator in his last 
will and testament, just as though such a phrase could have 
very much to do with establishing the intent necessary to 
change a residence into a domicile. 

But the income tax is going to educate men up to the neces- 
sity of seeking out the state that is easy in the matter of 
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taxes. The need for escaping present income taxes will 
be more pressing, more appealing than the need for setting 
the house in order to clear the estate from inheritance taxes. 
In the single act of locating a domicile for the purpose of 
fixing the taxpayer's relation to the state income taxes, he 
unwittingly perhaps, accomplishes the twofold purpose of 
dodging an income tax for himself and an inheritance tax 
for his estate. I deem it important then that in the midst 
of all our discussion of income taxes we shall not lose sight 
of the effect which the levying of income taxes may have on 
the revenues of the state through the incentive the income 
tax may give to the taxpayer to change his domicile and 
thus escape not only the income tax but the inheritance tax 
as well. Let me add that this fear of mine is not mere 
imagination. Only very recently it was claimed by heirs 
that their testator had an established residence in Mas- 
sachusetts. The fact that the decedent had filed his. federal in- 
come tax in New York city was held by a New York court very 
recently to be conclusive evidence of residence in New York. 
Inheritance taxes will follow income taxes just as certainly 
as trade follows the flag. 

In reading the report of the committee appointed by the 
National Tax Association to prepare a plan of a model sys- 
tem of state and local taxation, I was sorry to see that the 
place of inheritance taxes in a uniform system had not been 
considered. I say I was sorry because I believe the sub- 
ject of inheritance taxes is just as much in need of classifi- 
cation and standardization as any of the other taxes. Several 
years ago it was pointed out that an examination of the 
cases reported in one of our law digests showed that about 
25 per cent, of the total litigation concerning taxes is attribu- 
table to the inheritance tax laws. The importance of inherit- 
ance taxes is shown not only in this mass of litigation — only 
a small part of the cost of which, by the way, finds its way 
into the reports of the cost of the administration of the 
law — but by the fact that 45 of our 48 sovereign states have 
adopted a tax on decedents' estates in some form and that all 
but 10 of them tax transfers of stock of domestic corpora- 
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tions though the decedent was a nonresident of the state. 
On account of the cmnplexity of the problems involved in 
interstate inheritance taxation as well as on account of their 
growing importance as sources of revenue, I am sorry that 
the model system did not lay down some guiding principles. 

I shall not attempt to rush in where the National Tax 
Association committee feared to tread. There are, however, a 
few aspects of this question that I should like to touch upon, 
stating problems rather than suggesting solutions. 

In the first place the instability of our inheritance tax 
laws is cause for complaint. In the single year 1919 there 
were statutory changes in 19 states as well as the change in 
the federal estate tax law. Our own law has been amended 
over 40 times since its enactment in 1885. The fact that 
business in the United States is organized largely on the cor- 
porate baeis, the fact that corporations make wide appeals 
for capital, and the fact that good investment policy teaches 
the wisdom of scattering investments geographically as well 
as in various enterprises, all these facts conspire to place the 
citizen of any state largely under the control of the laws of 
all the states. Not only in choosing domicile, then, must the 
taxpayer study the tax laws, but in choosing his investments 
he must give weight to the tax burdens the different available 
investments entail. Any one who is familiar with bond cir- 
culars knows that the inheritance tax law of the state of incor- 
poration is as important a consideration as is the element 
of income, or of marketability or any other advertised invest- 
ment feature. The taxpayer has a right to demand that he be 
permitted to make his investments without examining from 
year to year the statutes of some 45 jurisdictions. The 
encouragement of thrift under present chaotic conditions 
must seem to many a hopeless task. I make bold to say, even 
in this day and trembling hour, that though a man's house 
has ceased to be his castle, the state cannot claim it as a 
laboratory on which to conduct its fiscal experiments. 

In the second place, even if there were little change from 
year to year in the inheritance 'tax laws, the mere fact of 
divergence in rates and often in incidence, makes difficult the 
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task of carrying on ordinary business with same r^ard to 
the future. Investors have come to the point where they ask 
about the liability to inheritance taxation of every invest- 
ment that is offered them. One insurance company has pub- 
lished a digest of interstate inheritance tax laws, and one 
investment house has, to my knowledge, engaged the services 
of a specialist to prepare for its customers a pamphlet on the 
subject of the relation of inheritance taxes to invesment, in- 
cluding a digest of the essential parts of the inheritance tax 
laws. A uniform law, whether it be a uniform law adopted 
voluntarily by the states or a single law adopted by the federal 
government would simplify the investors' problems. 

A third difficulty that the inheritance tax problem presents 
is the danger of the dissipation of productive capital. Almost 
every insurance agent selling life insurance can give at least 
part of the argument on this point. If the inheritance tax 
bears so heavily on an estate that a large part of it must be 
converted into cash to pay the tax, there is danger that the 
income producing entity of which the estate may consist will 
be disrupted to the detriment not only of those interested in 
the estate directly but to society as well. For though our 
economic faith may run to extreme individualism or to com- 
plete socialism, we still can agree that the disruption of large 
scale production is an economic loss. The insurance busi- 
ness has grown tremendously and partly because life in- 
surance is used to provide the means for paying inheritance 
taxes that might otherwise ruin business organizations. 

This danger really may arise in one of two ways; either 
an estate may fall under the concurrent burden of several 
inheritance taxes imposed by the federal government and by 
several states, or it may be subject to successive inheritance 
taxes imposed by one or more jurisdictions at the death of 
several holders who die in rapid succession. The danger of 
this latter contingency, namely, that the same property may 
belong successively, to, say, five holders who die, one after 
another, within a short time is recognized by the federal 
estate tax which provides in effect that the same property 
cannot be taxed twice within 'five years. To get the states to 
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agree to such a provision is probably impossible. And even 
if the several states did enact such a provision excluding 
from inheritance taxes property that had recently been taxed^ 
the provision undoubtedly would be made to apply only to 
property that had been taxed by the same state. If, there* 
fore, the ownership of property should pass in rapid succes- 
sion from a resident of one state, to a resident of another 
state, and so on, we should pretty soon find the estate prac- 
tically annihilated. I say practically annihilated for I ap- 
preciate that successive taxes, each taking only a percentage 
of what was left after the previous tax had been paid, could 
never entirely exhaust a property. But from a practical 
standpoint you don't have to appropriate every drop of 
property to exterminate entirely the value of what is left. 
There is a fraction of an estate beyond which you cannot go 
in subtracting wealth without causing the estate to fly apart 
like the Prince Rupert drops that are made by dropping 
molten glass into water. But the danger does not arise from 
successive levies alone. It arises from the concurrent imposi- 
tion of taxes on the same property at the same time by sev- 
eral taxing jurisdictions. At the present time there is always 
a double burden, that of the state and that of the federal 
government. And if, for example, all of the decedents' prop- 
erty should have a definite physical situs in one state, and 
the decedent should have his residence in another state there 
would undoubtedly be triple taxation — taxation that might 
approximate 50 per cent of the principal of the estate. 
Indeed an estate may pay inheritance taxes on the same 
wealth in five jurisdictions, i. e., four states and the federal 
government. 

A still further diflSculty in our interstate system of in- 
heritance taxes has already been hinted at, the expense, as 
well as the delay in settling estates. The judge-made law of 
interstate inheritance taxation is growing apace with the 
statute law. This judge-made law I am afraid is clouding 
the general principles with countless single instances that 
serve the purpose of pointing the way to evasion as well as 
the purpose of clarifying the law. I have had some training 
in the law and have accustomed myself to rather close reason- 
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ing^ but I must confess that tiie opinions of the United States 
Supreme Court alone are becoming bewildering. For exam- 
ple, I have not yet been able to reconcile the two following 
pronouncements made by the United States Supreme Court, 
one on October 27 last, in upholding the "ratio formula" 
contained in the New Jersey inheritance tax law, and the 
other holding unconstitutional the lack of a nonresident 
exemption clause in our own income tax. In the one case the 
court said : " The alleged discrimination * * * so far as 
privileges and immunities are concerned, is not strictly ap- 
plicable to this statute because the difference in the method 
of taxation rests upon residence and not upon citizenship." 
(Maxwell vs. Bugbee, 250 U. S. 525,) In the New York 
case the same court within five months said: "A general 
taxing scheme (what else is the New Jersey inheritance tax ?) 
if it discriminates against all non-residents, (arid that is what 
the New Jersey law does) has the necessary effect of includ- 
ing in the discrimination those who are citizens of other 
states ; and, if there be no reasonable ground for the diversity 
of treatment, it abridges the privileges and immunities to 
which citizens are entitled." (Travis vs. Yale & Towne Mfg. 
Co., not yet reported.) 

The fact is that the attempt to draw distinctions between 
state lines and between state and federal lines is placing a 
well-nigh intolerable burden on the Supreme Court, a burden 
which is requiring a preciseness of reasoning, and sometimes 
the erection of a hair-splitting rule, that is altogether revolt- 
ing to the man who insists upon standing out in the clear 
light of common sense and upon judging of rights and obli- 
gations, as between citizens and the state, as well as between 
citizen and citizen and as between state and state, on the 
simple basis of what is given and what is received. 

It may seem sensible to the lawyer to make distinctions as 
Professor Powell does in his series of articles on extra- 
territorial inheritance taxation just beginning in the Colum- 
bia Law Rewiew, as to the nature of a tax in one place and in 
another place, calling it in one jurisdiction a tax on the priv- 
ilege of doing business and in another a tax on property. 
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but to the matter-Hif-fact person such distinctions are but 
sops which logic throws to the overstrained judicial con- 
scienoe. Blackstone tells us that the Eoman tyrant Caligula 
posted his new laws at the top of the columns supporting the 
roof of one of the temples. When his enemies wholly 
ignorant of the law were brought to court, their complaint 
that they did not know of the law was answered by the retort, 
the laws are posted on the temple. Now I claim that the 
difference between putting a law at the top of a column and 
burying it beneath a perfect landslide of judge-made theories 
or hiding it within a wilderness of what to the matter-of-fact 
seems contradictory interpretations, I say the difference be- 
tween the cunning of the tyrant and the ponderousness of 
our 45-fold system of l^islative and judicial experiment is 
so slight as to justify the matter-of-fact man in choosing the 
physical labor of "shinning" up a temple column to the 
utterly exhausting labor of digging out the meaning of four 
modern inheritance tax laws. 

In view of all these difficulties and problems I am con- 
vinced in my own mind that the solution lies, as Professor 
Seligman of Columbia, has pointed out recently, in a single 
levy on the estates of decedents by the federal government 
with an apportionment of the proceeds among the states. I 
am not prepared to state exactly how that apportionment 
should take place. But certain principles might be laid 
down to guide in the preparation of an exact plan. 

1. The states should participate in proportion to the as- 
sistance they have rendered the decedent in the protection 
of his property. 

2. Some attention should be given to the needs of the 
states and this probably can best be gauged on the basis of 
population. 

3. The federal government should be regarded not as the 
patron of the states, disbursing alms, but as their servant 
charged with the duty of sustaining them. 

Commissioner Smith: Is there any discussion of Pro- 
fessor Gerstenberg's paper? We will now listen to the dis- 
cussion. 
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If there is no discussion on the professor's paper^ we will 
now be pleased to hear from Mr. Laurence Arnold Tanzer, 
counsel of the joint legislative tax committee, New York 
state, — State, Constitutional and Statutory Changes. 

Mb. Tanzeb: Inasmuch as I am described on the pro- 
gram as counsel for the joint legislative committee, and 
inasmuch as I expect to speak my mind frankly and freely 
on certain things, I feel I owe it to the committee to say 
that I am not speaking in any sense as representing the 
committee, but to present only my own personal views. 
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CONSTITUTIONAL AND STATUTOKY CHANGES 
REGARDING TAXATION IN NEW YORK 

Laubenoe Arnold Tanzeb 

A year ago it was may privilege to address the New York 
state tax conference on the need of a state income tax. Today 
the state income tax is with us, in full, and I believe I may 
say in successful, force and operation. Its enactment was a 
great, though a necessary experiment. Its strong points, as 
well as its weak points, could be developed only by actual 
experience. Experience and discussion have already dis- 
closed some defects and the desirability of improvement in 
various directions. 

The most troublesome problem in connection with a state 
income tax is the treatment of nonresidents of the state who 
derive income from property or business within the state. 
The New York income tax law differentiates between resi- 
dents and nonresidents in the same general manner in which 
the federal law differentiates between citizens or residents 
on the one hand and nonresident aliens on the other ; it taxes 
residents on their entire income from all sources, and non- 
residents on their income from sources within the state. 
Obviously, however, it is very much more difficult for a state 
to collect an income tax from residents of other states, than it 
is for the federal government to collect an income tax from 
nonresident aliens. The jurisdiction of a state to tax non- 
residents on their incomes derived from within the state was 
seriously questioned, but has been definitely established by 
the decisions of the Supreme Court of the IJnited States in 
the cases of Shaffer v. Carter and Travis v. Yale & Towne 
Mfg. Co., decided March 1, 1920. 

In the Yale & Towne case, the Supreme Court held the 
New York law defective in one respect. The act granted to 
residents alone specific exemptions of $1,000 to a single 
person, $2,000 to one married or the head of a family, to- 
gether with $200 each for dependents. The Supreme Court 
held that the failure to accord those exemptions to nonresi- 
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dents constituted a violation of section 2 of article IV of the 
federal constitution, which prescribes that ^^The oitisens of 
each state shall be entitled to all privileges and immunities 
of citizens in the several states." 

Two methods of overcoming this defect have been sug- 
gested: the one is to grant to a nonresident such a propor- 
tion of the personal exemption as his net income taxable 
in New York bears to his entire net income from sources 
within and without the state; the other would give a non- 
resident the full exemption as if he were a resident. The 
former method would do exact justice by placing the non- 
resident on the same relative footing as the resident; the 
second method has the advantage of simplicity and ease of 
administration. The last mentioned consideration loses in 
importance in view of the provision of section 367, that a 
nonresident must report his entire income from without the 
state as well as from within, in order to entitle himself 
to the deductions allowed by section 360. A proportionate 
exemption is given by the Davenport bill (Senate Int. 372), 
which has passed the Legislature; but I am informed that 
steps are being taken to recall it from the Governor for the 
purpose of substituting a full exemption to nonresidents in 
the same amount as that granted to residents. 

The annulment by the Supreme Court of the tax on non- 
residents carried with it the provision of section 366, for 
collecting that tax by withholding from the salaries of non- 
residents. If, however, the tax on nonresidents is re-enacted 
in such form as to meet the criticism of the court, it will be 
necessary to remedy the oversight whereby, in the closing 
hours of the 1919 Legislature, the section 351 was amended 
by changing the rate of tax from a flat rate of 2 per cent, to 
a sliding scale of 1, 2, and 3 per cent., without making the 
corresponding change in section 366, so that the latter still 
requires withholding at the rate of 2 per cent. The reqmred 
amendment would be effected by the Davenport-Judson bill 
(Senate Int. 477; Assembly Int. 611). 

Withholding is provided for only with respect to com- 
pensation for personal services. In other cases, resort must 
be had for the enforcement of the tax to the general methods 
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preseribed by the law, by comptroller's warrant under sec- 
tion 880, or by action by the Attorney-General under section 
381. How far these remedies may prove effective against 
nonresidents remains to be ascertained; but the Supreme 
court in its recent decisions referred to, has shown its inten- 
tion to uphold the state's power of "enforcing payment so 
far as it can, by the exercise of a just control over persons 
and property within its borders." For the present, the need 
is not of further legislation, but of an intelligent and ener- 
getic effort to enforce the law as it stands. 

The determination of the portion of a nonresident's income 
which is taxable in the state of New York is bound to present 
serious difficulty in many cases. The whole question of 
apportioning the income of a business between different juris- 
dictions is in so unsettled and experimental a condition that it 
was not thought wise to write into the law detailed regula- 
tiwis to cover every possible case, but resort was had to the 
more flexible method of leaving the matter to be governed 
by regulations to be adopted by the comptroller, subject to 
amendment from time to time as experience might dictate. 
The comptroller has wisely provided in article 467 of his 
regulations, that the taxpayer may in the first instance appor- 
tion his income " so as to allocate to the state of New York 
a proportion of such income on a fair and equitable basis, in 
accordance with approved methods of accounting; " providing 
also that if such method of apportionment is not disclosed, 
or i« not approved by the comptroller, the apportionment 
shall depend on the proportion of " New York state factors " 
to "total factors." The working out of this plan should 
be awaited before further legislation on this subject is 
resorted to. 

With the increasing likelihood of the adoption of the in- 
come tax by other states, agreement on rules of interstate 
comity will be necessary to avoid double taxation. This 
situation is to some extent anticipated by the reciprocal pro- 
vision in section 363, whereby a nonresident will receive 
credit on his New York tax of a proportionate part of his 
income tax collected by his home state, if the latter grants 
a similar credit to residents of this state. Of course, the 
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same credit shoiild be granted if the law of the other state 
exempts residents of this state^ and an amendment to make 
this clear is proposed in the Davenport bill (Senate Int. 
47-7). 

The same biU also proposes to amend subdivision 7 of 
section 350, fixing the status of residents. The act does not, 
and in my opinion should not attempt to define the term 
" resident," because the residence upon which jurisdiction 
depends is a question of fact, and if a court should hold that 
in a given case there was in fact no residence so as to confer 
jurisdiction, no statutory definition could confer jurisdic- 
tion. The law, does, however, provide that the term "resi- 
dent " includes one who becomes a resident between January 
first and March fifteenth of the year in which the tax is pay- 
able, even though he was not a resident during the taxable 
year. It assumes that all who were residents during the tax- 
able year are subject to the tax, and adds to their number 
those who have become residents before the time for pay- 
ment of the tax, and who have presumably escaped payment 
of tax in the jurisdiction from which they came. The pro- 
posed amendment would eliminate this feature, and would 
subject to the tax only those who had resided in the state for 
a continuous period of at least six months in the taxable 
year. The change is not in my opinion a desirable one; the 
difficulty of proving a six months' continuous residence should 
alone sufiice to condemn it. The terms of the present pro- 
vision are, however, in need of some amendment to clarify 
its meaning. 

The income tax was intended to take the place of the gen- 
eral property tax, so far as intangible property is concerned. 
Section 352 provides: 

"The taxes imposed by this article are in addition 
to all other taxes imposed by law, except that money on 
hand, on deposit or at interest, bonds, notes and choses 
in action and shares of stock in corporations other than 
banks and banking associations, owned by any indi- 
vidual or constituting a part of a trust or estate subject 
to the income tax imposed by this article, and from 



Digitized by 



Google 



CONSTITUTIONAL AND STATUTORY CHANGES 247 

which any income is derived, shall not after July thirty- 
first, nineteen hundred and nineteen, be included in 
the valuation of the personal property included in the 
assessment-rolls of the several tax districts, villages, 
school districts and special tax districts of the state/' 

The v7ords " and from which any income is derived," were 
not originally in the bill, but were inserted in the closing 
hours of the legislative session. It is unjust that securities or 
other property which, because they yield no income and are, 
therefore, not subject to a moderate income tax, should be 
subjected to a much heavier capital tax. The qualifying 
clause has caused confusion and conflict. It should be 
stricken out, as would be done by the Davenport bill (Senate 
Int. 4Y3). 

Indeed, it seems to me that the time has come when the 
exemption should be extended to tangible as well as intan- 
gible property. The general property tax on personal prop- 
erty has met with universal condemnation, and the income 
tax is a satisfactory substitute. Its abolition is provided for 
by the Judson bill (Assembly Int. 760). 

The definition of gross income in section 359 includes 
dividends, which, by the terms of subdivision 8 of section 
360, include stock dividends. In this respect, the act merely 
follows the federal law. The provision of the federal law 
taxing stock dividends has been held invalid by the Supreme 
Court of the United States in the case of Eisner v. Maconir 
her, decided March 8, 1920, upon the ground, however, that 
it infringed upon restrictions in the federal constitution on 
the powers of Congress which do not operate on a state Legis- 
lature. The comptroller has ruled that the effect of the 
decision is to make stock dividends free from tax under the 
state law also; the question should be freed from doubt by 
an amendment to subdivision 8 of section 350, eliminating 
the words " or in stock of the corporation." 

An amendment to section 353 proposed by the Judson bill 
(Assembly Int. 613) would write into the law the comp- 
troller's regulation, whereby one making a gift of property 
which has appreciated in value since its acquisition by him, 
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shall be taxed on the basis of having realized as income the 
amount of the appreciation. The proposition is not only at 
variance with the federal law, bnt seems to me absurd on its 
face, and should not be approved. 

With respect to deductions from gross income subdivision 
2 of section 360 allows a resident such proportion of interest 
paid or accrued as his taxable net income bears to his total 
•net income, whereas in the case of a nonresident, the compu- 
tation is based upon the proportion of his gross income from 
sources within the state to his gross income from all sources 
within and without the state. As a result of amendment 
while the act was pending in the Legislature, the precise 
meaning of the provision is not clear, but it seems to give 
the nonresident an unfair advantage. The Davenport bill 
(Senate Int. 472) attempts to meet this defect by allowing 
in both cases that proportion of interest which the taxable 
gross income bears to the entire gross income, including 
income exempt from the tax ; apparently, however, it fails to 
accomplish its purpose with regard to nonresidents by failing 
entirely to take into account a nonresident's income from 
investments, with the result that under the bill as drawn, a 
nonresident, exempt from taxation on his income from invest- 
ments, could nevertheless deduct interest paid by him, with- 
out any diminution therefrom on account of the income so 
exempted. This unfair advantage to nonresidents should be 
eliminated from the bill. 

With respect to exemptions, the theory of the law as orig- 
inally framed was to allow no exemptions not deemed abso- 
lutely necessary. On this sound principle the bill as orig- 
inally drawn exempted the income from state and municipal 
bonds only as to those bonds theretofore issued, leaving all 
future issues subject to tax. The Legislature was induced 
to amend the bill before its passage so as to extend the exemp- 
tion to all future issues of state and municipal bonds. I am 
informed that an amendment is proposed restoring the pro- 
vision to its original form, so as to withdraw the exemption 
from future issues. 

The Legislature refused to grant an exemption to holders 
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of securities on which the secured debt tax or investment 
tax had been paid, excepting only for the limited period for 
which exemption had been purchased under chapter 700 
of the laws of 1917, It was not deemed necessary to repeal 
the investment tax law itself (article 15 of the tax law) 
because the law by its terms was optional, and of the two 
provisions intended to force taxpayers to stamp their invest- 
ments by means of penalties for failing to do so, the first 
(section 336), subjecting the securities to personal property 
tax without deduction of debts, was made inoperative by 
section 352, abolishing the personal property tax on securi- 
ties and the second (section 221-b) imposing an additional 
5 per cent, transfer tax on the passing by death of unstamped 
securities, had been held unconstitutional and inoperative by 
the Appellate Division of the Supreme Court, First Depart- 
ment, in Matter of Watson (186 App. Div. 48). 

Unfortunately, after the adjournment of the Legislature, 
the Court of Appeals reversed the decision of the Appellate 
Division and h^ld section 221-b, constitutional {Matter of 
Watson, 226 N. Y. 384). Under the circumstances, that 
unjust and burdensome penalty provision should be repealed, 
as would be done by the Schackno bill (Senate Int. 163). 
Indeed, I know of no reason why the entire investment tax 
law should not now be repealed, as is proposed by the Daven- 
port bill (Senate Int. 476). 

A loud demand is heard from some quarters for the exemp- 
tion of interest on mortgages, on the plea that such exemption 
would tend to relieve the housing shortage. Such an exemp- 
tion would be granted by the Jesse bill (Assembly Int. 457). 
The exemption would be ccmoededly of no avail unless a 
similar exemption were granted from the federal income tax ; 
and it seems at least doubtful whether both exemptions 
together would perceptibly affect the existing economic con- 
ditions to which the housing crisis is due. 

The exemption granted by the law at present to salaries 
of federal officials was inserted because of a supposed limita- 
tion on the state's jurisdiction, the existence of which is not 
alt<^ther clear. It was not, however, thought fair that a 
federal employee whose salary is exempt from tax should 
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enjoy in addition the specific personal exemption granted 
to those enjoying no such immunity, and it was, therefore, 
provided in subdivision 3 of section 362 that a federal em- 
ployee should be entitled only to so much of the personal 
exemption if any, as exceeds his salary. The repeal of this 
provision, proposed by the Towner-Gillett bill (Senate Int. 
424; Assembly Int. 493) is said to be asked for on the mis- 
taken assumption that the provision is an attack on ex-service 
men. In my opinion, sufficient reason for the repeal does 
not exist. 

The deduction of contributions to charitable or philan- 
thropic institutions is at present limited by subdivision 10 
of section 360, to contributions to institutions organized 
under the laws of this state. This narrow and illiberal limi- 
tation, unworthy of a great state, should be repealed, as is 
proposed by the Davenport bill (Int. 4Y2). 

Turning now from the personal income tax to the corpora- 
tion franchise tax measured by the corporation's income, 
imposed by article 9-A of the tax law, the greatest difficulty 
in administering that tax consists in finding a satisfactory 
basis for apportioning the income of a corporation doing 
business within and without the state. The same difficulty 
has already been referred to as arising under the personal 
income tax law. The apportionment for purposes of the per- 
sonal income tax is made according to comptroller's regula- 
tions, whereas article 9-A undertakes to lay down hard and 
fast rules of apportionment. In one respect these rules seem 
to me to be seriously defective. Instead of apportioning the 
taxable income for the year in accordance with the propor- 
tion which the year's sales or other transactions regarded 
as New York business bear to the entire transactions for the 
year, the statute calls for a proportion based on the relative 
proportions of average monthly value of bills and accounts 
receivable during the year arising from "New York trans- 
actions and total transactions respectively. This calls for an 
impossibility. A corporation can tell from its books the 
amount and character of its sales for the year, but business 
concerns do not keep their books so as to be able to state 
the nature of the transactions from which the accounts and 
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bills receivable during the year arose, without an elaborate 
and utterly unnecessary analysis of each transaction. The 
requirement of the statute is at variance with the facts of 
business, and should be brought into harmony with them by 
calling for a calculation based on the transactions for the 
taxable year, as shown by the corporation's books. 

Another needed amendment is one which will make it 
absolutely clear that paragraph 219-j, which exempts from 
local personal property tax corporations taxable under 
article 9-A, extends to foreign corporations as well as to 
domestic corporations. In view of the ruling of the tax 
department of the city of New York to the contrary, it may 
be doubted whether the Davenport bill (Senate Int. 484) 
intended to bring about that result, is sufficiently clear. 

Apart from the foregoing questions of detail, article 9-A 
is sound in principle, and has been so successful in operation 
as to call for the consideration of the question whether the 
principle should not be extended to corporations not now 
subject to it. It would seem that real estate corporations and 
holding corporations, which continue subject to the fran- 
chise tax imposed by section 182, by virtue of the provision 
of section 210 exempting them from tax under article 9-A 
might well be brought under the latter. It might then be 
possible ultimately to repeal section 182, with its burdensome 
and extremely complicated provisions, instead of rendering 
them more burdensome, as is proposed by the Davenport bill 
(Senate Int. 483). 

The next step toward the simplification of our compli- 
cated corporation tax laws might be a consideration of the 
extent to which the various special taxes imposed by article 
9 on various classes of corporations might be superseded by 
some more homogeneous treatment. I do not refer to the 
organization and license taxes imposed by sections 180 and 
181, which are simple and effective and should be retained. 

The taxation of public utility corporations, in particular, 
calls for careful consideration. The special franchise tax 
law has not produced the results looked for at the time of its 
enactment. It has produced more litigation than taxes. In 
a summary discussion like this, detailed consideration of so 
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important and difBcult a subject is out of place. I may 
merely suggest that it be considered whether the time has 
not come when some form of income taxation may be found 
both more just and more productive than the present methods 
of taxing public utilities. 

Closely related to the subject last mentioned is the ques- 
tion of improving the method of assessing the real property 
of railroads and other public utility corpcnrations extending 
through several tax districts. The inadequacy of assessing 
piecemeal by the assessors of each district what is essentially 
a single property is so obvious as not to require discussion. 
Relief can be obtained only by amendment of the constitu- 
tion, obviating the effect of the decisions of the Court of 
Appeals in the Pelham case, holding that under the consti- 
tution in its present form property assessments can be made 
only by the local officers of each tax district The constitu- 
tional convention of 1915 recommended a constitutional pro- 
vision which would have empowered Ae Legislature to estab- 
lish larger taxing districts and to provide for review by state 
authorities of local assessments. The adoption of some 
amendment along these lines would open the way to improve- 
ment not only in the assessment of public utility properties, 
but also in real estate assessment and equalization generally. 

In connection with the subject of real property taxation, it 
is time to call a halt on the large class of property of different 
kinds which from time to time has been exempted from tax 
at the behest of one special interest or another. The list of 
exemptions should be pruned. Without attempting here to 
specify at what point the pruning process should begin, atten- 
tion may be directed to the desirability of amending that 
portion of subdivisi(m 7 of section 4, which provides that 
the real property of a long list of exempt corporations used 
for their purposes shall be exempt, "though not in actual 
use therefor by reason of the absence of suitable buildings or 
improvements thereon, if the construction of such buildings 
or improvements is in progress, or is in good faith contem- 
plated by such corporation or association," by striking out 
the words, "or is in good faith contemplated by such cor- 
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poration or associaticoi." That danse is misdiievous and has 
led to abuse. 

Much remains to be done to improve the administration 
of the tax law. The reconstruction commission appointed by 
the Governor points out in its report as an example of the 
unbusinesslike organization for administering the govern- 
ment of the state, that there are more than seven depart- 
ments assessing and collecting taxes^ one of which audits its 
own collections. Without here going into the specifications, 
to be found in the reconstruction commissitm^s report, one 
flagrant instance may be mentioned. The personal income 
tax law as introduced entrusted the assessment and adminis- 
tration of the tax to the State Tax Commission, and its col- 
lection to the comptroller. In the closing hours of the 1919 
Legislature, the law wa^ amended so as to place the assess- 
ment as well as the collection of the tax in the hands of the 
comptroller. The unfortunate result is that the tax on cor- 
porate incomes is assessed by the State Tax Commission 
while the tax on individual incomes is assessed by the state 
comptroller who is, or ought to be, a purely fiscal and audit- 
ing ofiicial. What is here said is not intended as reflecting 
in the slightest degree on the manner in which the comp- 
troller has endeavored to perform the difficult task of inaugu- 
rating the enforcement of a new and troublesome law, but 
only as pointing to a conspicuous demonstration of the sound- 
ness of the reconstruction commission's condemnation of 
the extravagant and unbusinesslike confusion and duplica- 
tion in the administration of the tax law, as of other laws, 
and the necessity for a reorganization of that administration 
along the lines of the commission's recommendations. 

And this leads to the concluding reflection that the nearer 
we attain to the desideratum of all tax legislation, that of 
levying taxes fairly distributed and easy to assess and col- 
lect, the easier we make it to raise and collect taxes the more 
it behooves us to provide safeguards against the reckless rais- 
ing and reckless spending of taxes. The taxpayers, whose 
burdens are constantly increasing, should be protected to the 
greatest possible extent against waste and extravagance. 
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Limitations on expenditure and on the power of the Legis- 
lature and of the municipalities to lay taxes and incur debt 
should be applied where practicable. When direct limita- 
tions of this character may not prove efficacious, we can at 
least try to avoid waste of the taxpayers' money resulting 
from log-rolling extravagance and from needless complica- 
tion and confusion in the organization of the government. 
We need a budget system, which will establish some relation 
between income and outgo and locate responsibility, and we 
need such simplification of the form of our governments, 
state and local, accompanied by such publicity as will make 
it possible for the taxpayer to know what is going on and 
whom to hold responsible for it, to the end that he may have 
the opportunity of judging fairly for himself whether he 
is getting a dollar's worth in return for every dollar paid in 
taxes. 

CoikfMissiONEB Smith : Is there any discussion on Mr. 
Tanzer's paper ? If not, we will hear from (Mr. Cuthbert E. 
Reeves, of Ellsworth, Barrows & Reeves, of Buffalo, who 
will address us on taxation of public utilities. 
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TAXATION OF PUBLIC UTILITIES 
CuTHBEET E. Reeves 

That the taxation of public utilities upon a fair and equi- 
table basis is of great importance, not only to the corpora- 
tions themselves, but also to the rest of the community, is 
readily seen when it is realized that their assessed valuation 
as shown by the last report of the State Tax Commission 
represent one-eighth of the entire assessment of real and 
personal property, other than bank stock, in this state. Of 
the entire assessment outside of New York city their hold- 
ings represent one-seventh, and of this amount the steam and 
electric railroads own about 66 per cent. 

Of the several forms of tax to which these properties are 
subject, the two principal, and those most affecting local 
assessors, are the ordinary tax upon real estate and that 
known as the special franchise tax. The latter is simply a 
modification of the tax upon real property; the physical 
property lying within certain of our streets and other public 
places being assessed as such, and aa additional sum added 
to this for the special privilege enjoyed in occupying such 
public property. Local assessors are required to report to 
the special franchise bureau of the State Tax Commission 
the amount of physical property thus lying in public places, 
as are also the companies themselves. I believe it correct to 
say that in general the assessors' reports are useless, leaving 
the bureau to either accept the report of the interested com- 
pany or check up the situation with its own forces, limited as 
they are. 

Such ad valorem taxes upon public utility corporations 
are not peculiar to this state or to this time ; they are in use 
in a great many states, usually under the direction of a 
central body, such as the State Tax Commission. There can 
be little question that by this means the properties are more 
efficiently and more equitably assessed; with the feeling in 
this state so strong for ^^Home Rule," is is doubtful, how- 
ever, if such an innovation can be introduced for some time 
to come. 

[266] 
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In discussing the taxation of public utilities before this 
meeting of tax officials and experts generally, I propose to 
confine myself, in the main, to that phase of the subject upon 
which my experience best qualifies me to speak ; the applica- 
tion of our existing tax laws governing the assessment of real 
estate, and when I say real estate I include that subject to 
assessment as part of the special franchise. 

Until the advent of the so-called " Emerson act " or cor- 
poration franchise tax law, the definition of those properties 
commonly known as real estate was rarely a matter of dis- 
pute; practically everything affixed to the buildings or the 
freehold, even though lightly, was accepted as such. Now 
neither the assessor, the assessed, or the courts are quite sure 
as to the status of some of the equipment. However, I touch 
on this merely to bring out the fact which may not be com- 
monly understood, that the exemption of certain classes of 
equipment does not affect public utility companies, they being 
without the scope of the act ; all their equipment which would 
have been considered as real estate under the old conception 
of same being still assessable. Bight here I wi&b to say that 
all shop equipment, etc., of such public service corporations 
has been assessed in the city of Buffalo since 1916. 

What is the taxable value of the real property of public 
service corporations? Lacking the ordinary tests, such, as 
sales of contiguous or other similar property, the courts of 
this state have held that the cost of reproducing the structure, 
less their depreciation, may be applied as the measure of 
value, in the case of a paying concern. While the court inti- 
mated that this might not be the test in the case of a uon- 
paying property, no alternative method was laid down for 
the guidance of assessors and I am at a loss to conceive upon 
what basis an assessor can act other than to consider the 
physical property involved. In the Clapp case, where this 
rule was laid down, the assessors of the town had endeavored 
to assess the railroad as being part of a highly-remunerAtive 
whole; the court overruled this method of determining value 
for taxation, holding that the maximum must be the value 
of the physical property in the town. 
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Just as it is true that ordinary business and residential 
properties can be better appraised when data is available as 
to the size and nature of the items involved, the type of 
equipment and appurtenances, etc., so it is manifest that the 
cost of reproducing a public utility can be arrived at cor- 
rectly only by an examination of its many component parts. 

Perhaps the custom of comparing many such assessments 
by the rate per mile is responsible in many cases for the 
failure to consider some of the most costly elements of con- 
struction. Track is probably the only important item which 
can be gauged by a mile price, and this may differ as widely 
in cost as do automobiles ; at any rate, it may represent only 
from 10 per cent of the construction cost, and in general will 
be found to be about 40 per cent, of same. 

The injustice, not only to the community at large, but also 
to the various competing utilities, is well illustrated by the 
results of a revision of such assessments in a small village 
having a highly-concentrated railroad development and other 
public utilities. Of the several railroads involved, one was 
found to be over-assessed, — and received the reduction to 
which it was entitled — others received increases of from 13 
per cent, to 30 per cent., and the combined properties of one 
of our largest railroad systems was originally reassessed with 
an increase of over 100 per cent. ; all costs being computed 
upon the same unit prices. Through the threat of long-drawn 
out and expensive litigation, and after numerous conferences 
this company finally secured a material reduction in assess- 
ment, thus shifting to the shoulders of its competitors, the 
other utilities, and the taxpayers at large, part of the burden 
properly its own under the laws of this state. 

The first item of construction cost to be considered in many 
of our utilities is that of grading; the excavation for im- 
pounding basings, embankment for dams, railroad cuts and 
fills and so on are often completely omitted or woefully under- 
estimated. In the Hamking case tried out in 1909 it was 
claimed by the railroad interested that the cost of a tunnel 
and of other grading, stipulated to be about $235,000, added 
nothing to the value of the property, for purposes of taxa- 
tion; this ingenuous viewpoint was rejected by the court, 
9 
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but the same impression seems to be held by a surprising 
number of those having to do with assessments. In a recent 
discussion with the attorney for a village he argued that a 
railroad embankment was but a mound of dirt, and in fact, 
a detriment to the land; it is, — for a farmer, but it ooats 
money to provide and is valuahle for the purpose for which 
constructed. 

In addition to the cost of grading, the masonry and st«el 
in bridges, dams, gates, pipe lines, penstocks, etc., must be 
measured and estimated. The horsepower and type of tur- 
bines and generators, size and nature of transmission lines 
and pipe lines, type of bonding and overhead construction 
in electric lines, all must enter into consideration just as 
much as the more apparent structures such as stations, power- 
houses and gasholders. 

Having tabulated the quantities, unit prices must now be 
determined; while, under a literal construction of the rule 
of assessment as of the exact date specified by statute these 
prices would vary from year to year, and in such periods as 
that of the last few years vary very widely, it is obvious that 
to arrive at an amount which will be fair to the assessed and 
the community at large over a period of years, prices derived 
from average Conditions throughout such a period should be 
used. This is common practice in valuation work and I 
believe has the approval of our State Tax Commission. 

These prices having been applied, we now have the "bare 
bones '' of our plant. There are other elements of cost, com- 
monly known as " intangible ;" perhaps a better term would 
be "overhead charges." While intangible in a sense, the 
costs of engineering and supervision, of legal and organiza- 
tion expense, of interest during construction, are far more 
tangible, in a way, than those construction costs to which 
they are applied, usually in the form of a percentage. We 
may not be able to estimate exactly how much money must 
be spent in constructing a power plant or in following a 
definite grade line for a railroad, but we do know from experi- 
ence of many years and under diverse conditions that of the 
entire cost a definite percentage will be for such overhead 
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charges. When you or I build a house we know that in addi- 
tion to paying for the cellar excavation, the masonry and 
carpenter work, and interior finishing, we must also engage 
an attorney to examine the title, a surveyor to locate the 
property and assure us that the building will stand upon our 
own land, and an architect to plan and supervise the construc- 
tion. To pay for all this we must either have the money on 
hand or borrow it; in either case the use of this money is a 
charge against the cost of the building until it is completed, 
and moreover until it is occupied and a source of revenue. 

Just so these charges enter into the cost of planning and 
constructing a public utility ; no better proof of the universal 
acknowledgment of this can be offered than the fact that 
the regulations for uniform accounting of such companies 
prescribed by the various public service commissions and 
the interstate commerce commission provide for them, allot- 
ting to them their respective account numbers. 

There has been, however, a mysterious suggestion that 
while these enter into costs for purposes of rate-making they 
are '^ improper" and "speculative" for purposes of taxa- 
tion. Perhaps it is due in part to the distorted interpreta- 
tion given the decision of the court in the Shaw case. Here 
it was ruled that insufficient evidence had been introduced 
to determine properly the amount, leaving it indefinite, 
NOT that the charges were of themselves improper and 
speculative. Following the line of least resistance referees 
in several subsequent cases have failed to allow cost of inter- 
est during construction, and it remained for the court in the 
Fizell case to correct this false impression and approve the 
allowance for this item in tax valuations. 

Legal and organization expense still seems to be regarded 
dubiously, if the proceeding involves tax matters ; it is hardly 
credible that the able attorneys and financiers whose services 
are found indispensable in actually carrying through such 
enterprises, are less necessary when estimating construction 
cost of the property, for another purpose. The retention of 
this charge, to my mind, is especially warranted in view of 
the generally accepted practice (following the unfortunate 
Minnesota rate case decision) of appraising rights of way 
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at the same rate as adjoining property. This disregards the 
well-known increased cost of acquiring land in a narrow 
strip from a great many individual owners and the appeal 
to the cupidity of said owners when it is conjectured that the 
prospective purchaser is a large corporation. 

It seems hardly necessary to justify the addition of an 
allowance for contingencies not alone to cover those construc- 
tion costs which are now concealed and which experience 
teaches us recur in similar or equally annoying and expensive 
form on all construction work, — but also for the contin- 
gencies of inventory. Dean Cooley of Michigan University, 
a man of great experience in valuation work, has said that 
he found it well-nigh impossible to make a complete inven- 
tory of the articles in his own library, with which he was of 
course most familiar. Try it in your own oflSce or home. 

It is frequently argued that having the advantage of hind- 
sight, of being able to view the exact structures to be replaced, 
no allowance, or very little, is needed for this item. Mr. 
Holbrook, special engineer for the Union Pacific system, 
testified before the Interstate Commerce Commission that 
after allowing his engineers to look over the plans of a 
recently constructed line known as the " Lucin cut-off," and 
then viewing it in the field, their estimates still failed to 
come up to the actual cost by over 30 per cent. I have myself 
known of a tax case in which such easily discernible objects 
as a culvert 90 feet long and a section toolhouse have been 
overlooked, or at least omitted from the report. 

The permissibility of substituting a material of cheaper 
and allegedly equally effective nature is another debated 
point ; evidence has been presented in tax cases as to the cost 
of reproducing certain structures more cheaply by such sub- 
stitution. While in some instances, due to indisputable 
obsolescence in the original, more costly material, this might 
be true, it is a dangerous theory, lending itself to all manner 
of hypotheses, and involving points far more speculative 
than the probability that interest will be demanded for use 
of moneys. The referee in the Evans case disposed of this 
by saying, " If a railroad sees proper to construct its bridges 
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and stations of cut stone in part, it can scarcely claim for a 
purpose of taxation that they can be made of concrete, brick 
or wood." 

Assuming the cost of reproducing the property to be ascer- 
tained, there arises the question as to its present or depreci- 
ated value. It is argued that for purposes of rate-making 
100 per cent, operating efficiency is equivalent to 100 per 
cent, value ; for purposes of taxation, however, I doubt that 
anyone will deny that there is a lessening of value due to 
the constant physical wear and tear which it is not practicable 
to entirely offset by maintenance; for instance an examina- 
tion of all the overhead wires of this street railroad system 
would show that there is at all times a considerable loss of 
copper. 

It is apparent that in fixing present value, as in determin- 
ing reproduction cost, the figures to be desired are those that 
will be applicable over a term of years and will reflect con- 
stantly an average condition of the property, not affected by 
minor changes in maintenance practice, weather conditions 
from year to year, etc. 

For all structures composed of many similar units, con- 
stantly renewed in kind, such as pole lines, electric con- 
ductors, fences and tracts, their condition over a period of 
years would be found to average out, and the theory of 
" average condition " is that best applicable to such structures. 
For many other structures, such as permanent bridges, dams, 
canals and so on, the test of " deferred maintenance " or in 
other words the cost of restoring to 100 per cent condition, 
is to be recommended. 

I suspect that the " straight-line " theory of depreciation 
has met with such universal approval largely because of its 
arithmetrical simplicity; it fails in many respects to meet 
the test of actual condition, and should be applied most 
judiciously. An error in estimating the useful life or the 
salvage value of an object will result in a serious discrep- 
ancy. For instance, in the Fizell case testimony was offered 
as to the condition of the rails in main track assumed from 
an estimated length of useful life. The resulting figures 

10 
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showed an impressive loss of vahie; however, by means of a 
railograph, or pantograph device for recording the exact 
outline of the rails, the town was able to show their actual 
condition to be much better, and the court ruled that evidence 
as to said actual condition must prevail over that based 
purely upon assumptions. 

In general, I suggest consideration of the curve of *^ dimin- 
ishing value" for use in determining the condition of 
such structures as are not constantly maintained at a given 
standard. Its use allows a gradually lessening yearly 
depreciation, following the straight line in the early years, 
but flattening out more and more in the succeeding years 
and thus avoiding the complete and untimely wiping out of 
a structure through error in estimation of its length of life. 

Experience has shown that the public utilities as well as 
the larger industrial properties are in general assessed at a 
lower proportion of their true value than are -ordinary resi- 
dential and business holdings. There are several reasons 
for this. First, the mechanical difficulties encountered in 
appraising a complicated property and the lack of technical 
training and data, which robs the assessor of that confidence 
which familiarity with the commoner forms of property gives 
him in his ability to fairly assess them. Second, these prop- 
erties have been under-assessed in the past, either through 
desire to encourage a struggling enterprise or through ignor- 
ance of such values. The improvements subsequently made, 
the replacing of light rails and mud or gravel ballast by 
heavy tie-plated track on stone ballast; the introduction of 
block signals, trackpans, modern boOer-house equipment and 
so on have been too numerous for the many assessing bodies, 
with their constantly changing personnel, to handle in addi- 
tion to the other work demanded from them. Third, a cor- 
poration of large holdings such as most of our public utilities 
usually entrusts some representative of special training and 
familiarity with tax matters with the task of seeing that it 
is not over-taxed. The ordinary tax-payer cannot afford such 
able representation. 

This lack of equalization as between the large property 
owner and the small has not escaped the attention of our 
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State Tax Commission, by whose encouragement and assist- 
ance much improvement has been made in the last few years. 

An appraisal to many implies a long-drawn-out and expen- 
sive listing of every small unit, such as would be made for 
purposes of fire insurance. This is not necessary as valuation 
by approximation has been found to give surprisingly dose 
results, fully accurate enough for the average tax-roll; the 
work may thus be done at a cost commensurate with the 
results desired. 

Too frequently assessors forget that the burden of proof as 
to erroneous assessment rests upon the complaining taxpayer 
and fail to avail themselves of the power conferred on them 
by section 37 of article 2 of the tax law. This wise provision 
enables them to summon to give proof as to a contested assess- 
ment those officials who may be best qualified to satisfy them. 
How much more convincing to the board of assessors would 
be, for instance, the testimony supported by actual records 
of the chief engineer of a gas company or the valuation 
engineer of a railroad company, than the bare statement of 
tax agent that he was '^ informed " the value of the property 
did not exceed a certain amount. The more general exercise 
of this power would result in the early settlement of many 
disputes and discourage much litigation. 

For some time it has been impressed upon me that in some 
respects our present tax laws are seriously at fault ; I refer 
to article 13, procedure, as affecting writs of certiorari in 
review of an assessment. At present the complaining party 
has everything to gain and little to lose. Hundreds of writs 
are taken out each year but few ever brought to trial. These 
actions hang for years, veritable swords of Damocles, over 
the heads of assessors and other local officials; to most of 
us, especially those who dwell in the country, a lawsuit is 
a great bugbear. If the relator has an honest case and secures 
a reduction interest is paid him at the rate of 6 per cent 
throughout 'the period through which it has been allowed 
to drag along. If the case be tried out and it appears that 
not only was the property not overassessed but in fact much 
underassessed, is the municipality recompensed for the 
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expense and annoyance to which it has been subjected, and 
justice done the other taxpayers by correcting the original 
assessment complained of, upwards? You all know it is 
not; our practice is to say, not that the assessment was 
wrong and should be raised, but merely that it was not too 
high, and may stand. 

I suggest first that article 13 be amended to provide that 
any writ of certiorari not brought to active trial within, at 
most, two years, be quashed. Second, that where a tax- 
payer contests his assessment the finding of the court be the 
assessment, whether it favor the complainant or the defendant 
tax district. 

Commissioner Smith : We would like to hear just a few 
words from Mr. Henry H. Bond, of Massachusetts. 

Mr. Bond ; I came on here on the way back from Wash- 
ington to enjoy the session and I have been enjoying it very 
much and heard some very interesting papers. Formerly 
I was connected with the state income tax of Massachusetts, 
and for a short time with the Treasury Department, but I 
again am on the " outside," practicing law, and I find that 
my viewpoint has correspondingly changed. It is inevitable, 
and I rather welcome it, because I think now I have both 
viewpoints. From my standpoint on the outside I have the 
utmost sympathy with the officials of the state and federal 
administrations in their problems. It seemed to me that the 
state income tax can be, and is being (in several jurisdictions) 
better administered than the federal income tax. This may 
be due to the size of the federal problem. It may be due to 
the complexity of the federal laws. It may be due to the 
difficulty that the federal administration has had in getting 
together a good organization and keeping it together, and 
that has been no small problem; but the difficulty that the 
federal administration finds itself in is staggering. When 
you realize that they are still working on the 1917 returns, 
and will be for many months, and that they have practically 
not touched the surface of the 1918 returns and yet now have 
in their hands the 1919 returns, you will see how far they 
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are in their work and with no immediate prospect of gaining. 
Their force they have increased from about 3,000 employees 
to 15,000 in the internal revenue service, and they have there 
to-day a remarkably eflScient group of men for such work, 
take them as a whole. If you go down there frequently, as 
I do, and meet different men on almost every trip, you are 
struck with the splendid calibre of almost every auditor and 
accountant that you meet there in the bureau. They are 
paying better salaries than they ever dreamed of paying 
before. They are paying many men $3,500 and $4,000 in the 
department at Washington. Even that is not adequate for 
many of those men as conditions are in Washington, but it 
is far more than the old days when $1,700, $1,800 or $2,000 
was the usual salary in the department. 

But what is the administration to do to get a little nearer 
to the problem of current work? Can they ever dig them- 
selves out of the mass of material that has accumulated? 
There are one or two things that, it seems to me, they might 
do. It seems to me they ought not to make their own prob- 
lem any larger at a time when they are not able to cope with 
it as it now stands. I refer to such blanks as the inventory 
affidavit, the questionnaire on consolidated corporations, the 
various additional provisions that have been inserted in the 
requirements for this year. The problem is big enough. 
They are not able to handle it as they want to handle it 
without putting any more requirements on the taxpayer, 
and therefore it seems to me that they ought to eliminate 
rather than add to those requirements. 

Yet, they should take one further step, it seems to me, 
that is, something that has been suggested in the past, and 
now pending before Congress, — a suggestion that the depart- 
ment be authorized to make a settlement with taxpayers which 
will be binding on the taxpayer and also on the government. 
That is to say, when you, as an individual or acting for a 
corporation, have worked out ^certain problems with the 
department, both sides sign an agreement fixing the tax 
definitely, the facts all being known and the case closed 
by payment of a certain amount, if anything further is due. 
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That would enable the department from day to day to dis- 
pose of a large number of cases which are nominally still 
open. Every case down there is still open, subject only to 
the statute of limitations and to the further discovery of 
additional income. 'Cases are constantly being reopened on 
trifling grounds. A corporation never knows today when 
its 1917 or 1918 return is a closed incident. There ought 
to be a time when it is a closed matter, when it cannot be 
reopened by either side, and that provision seems to be sound 
and ought to have the backing of the business world. 

They have taken one step to increase their efficiency by 
holding on to their personnel. A man cannot resign from the 
department now until he has given a year's service. A man 
cannot stay six weeks and go out and^'put up his shingle as 
an expert tax advisor. That is a fair proposition. The men 
there feel that it is fair. They are in many other ways work- 
ing for greater efficiency. I see it every time I go down 
there. I see good results. I always find them fair and 
seeking to do the right thing as they see it. They do feel 
that they are public servants, charged with the duty of getting 
every dollar of tax that is due. That is natural ; that is what 
they are paid for; that attitude is commendable when not 
carried to excess, and I think it very rarely is carried to 
excess. 

On the whole, I do not feel that the federal administra- 
tion is hopeless. I think that it has tremendous problems, 
but I do feel very strongly that the federal administration is 
less efficient than the administration in states like your own 
or in Wisconsin or Massachusetts, those being the ones with 
which I am the most familiar. Su^estions are made from 
state and federal income tax officials that collections ought to 
be made for both on one return, and remit a certain portion 
to the state. The time may come when that will be desirable, 
but I think it should never come until the federal administra- 
tion is far more efficient, more businesslike than it is today. 
Just as long as the state can do a better job, we should keep 
to the principle of home rule, and await some further develop- 
ment on the federal side which will reach the end which is 
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to be hoped for, the simplification of the whole tax situa- 
tion by combining, just as far as possible, the federal and 
state systems. 

I hope you will pardon me these very fragmentary, off 
hand thoughts as they come to me. I thank you. 

Commissioner Smith: Gentlemen, in closing our ninth 
state tax conference, I want to thank you for the attendance 
on behalf of the State Tax Association and the New York 
State Tax Commission, and also on behalf of the city of 
TJtica. I want to especially thank the gentlemen who have 
addressed the conference and those who have so kindly 
favored us by reading papers. 

This closes our conference. 

Adjourned finally at 4:10 p. m. 
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